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1. Introduction to the second edition Graeme R. 
Newman 


The word “privilege” has become a darling of the 
discontented in recent years. It is a particularly useful word 
because it does not need any empirical data to prove 
whether or not the particular person or class of persons are 
privileged. The word itself is its evidence of “truth.” It is of 
the same class of adjectives as “good” 


or “bad.” It is a word that directly and inherently displays its 
own truth: a moral assertion that expresses the disdain or 
downright hatred of the person or class of persons to which 
it is applied. It matters not how such persons came to be 
privileged, or how they assert or use their privilege. 
Privileged persons therefore cannot prove that they are not 
privileged, no matter how much data they produce showing 
otherwise. Even if they produce evidence that they use their 
privilege wisely, humanely, justly, charitably, or for the good 
of personkind, no matter. They are privileged, and therefore, 
ultimately, they must be knocked from their pedestal and 
punished for their privilege. 


Some of the papers in this volume are devoted to proving 
that the privileged, usually defined as rich people or 
corporations, gain advantage over the poor, in this case in 
the area of criminal punishment. It is important to note that 
there is a presumption in many of these papers that the rich 
gained their advantage by a kind of cheating, usually based 
on the idea that the poor are poor because they were 
exploited by the rich—in the early post-modern world, in 
which these papers were written, essentially reflecting neo- 
Marxist ideology. Putting the bible aside, the more recent 


disdain for the rich and the adoration of the heroic poor 
harks back to the enlightenment of the 18th century, such 
as Rousseau, Voltaire, and Montesquieu who blamed it all on 
the privilege of birth and inheritance, reflected in its most 
extreme form by the regal power of sovereigns of various 
kinds. The enlightenment thinkers should have known 
better, for they surely 1 
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learned in their classical studies that the glorification of the 
poor at various times during the ancient Roman republic 
most likely led to civil war, followed by—the irony is painful 
—military dictatorships and finally several centuries of 
autocratic rule of Emperors, an autocratic rule that lived on 
after the Roman Empire was transformed into the Holy 
Roman Empire. 


Today, however, papers proving that the privileged are 
privileged are no longer needed. It is taken as fact. And 
there is a very large amount of empirical evidence 
accumulated over the decades since this volume was put 
together, showing that the rich really are rich, live their lives 
with advantage, and that the poor really are poor, exploited 
daily by the rich who if they did not inherit their wealth, 
accumulated it from criminal or quasi criminal actions. That 
is, they took unfair advantage of the 


“system” whatever that may be: from the rich point of view, 
taking advantage of economic opportunities, just as Adam 
Smith advocated back in the 17th century. From the Marxist 
point of view, the only advantage available is to exploit the 
labor of the poor, who therefore remain poor. The poor are 
exploited because the system is rigged against them. 


Wherever the truth lies in these mirror images of privilege 
and poverty, one thing is very clear from the papers in this 
volume when taken together: none of them criticize 
punishment itself (though there is a hint of this recognition 
shown by Braithwaite who suggests that punishment should 
only be used as a last resort). 


Whatever the purpose of punishment, whether retributive or 
deterrent, there is agreement, which continues even more 
strongly today considering the current mass incarceration 
binge in the Western world, that punishment is necessary. 
The criticisms that are made in the papers in this volume 
and papers even today on punishment, are not of 
punishment itself (usually incarceration of various sorts) but 
of its unequal distribution. 


There is no suggestion at all (except by a few who want to 
replace it with love, but that is another story with its roots in 
Wood-stock), that abolishing inequality would eradicate the 
need for punishment. Nor should there be, given the history 
of failed attempts to set up communal societies that endure. 
Where all people are equal, punishment remains because 
societies, even communes, must have their rules of 
engagement, if they are to function and survive, and rules 
are there for one thing and one thing only: to punish those 
who break them. One need only watch Lord of the Flies to 
understand that societies cannot survive 
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without rules that spawn punishment (and a disinterested 
party to administer it), even though punishment itself brings 
with it many difficult problems. But to discuss these 
problems would take us beyond the scope of the present 


book. It is enough to understand that punishment occurs 
independently from the inequity of privilege. The rich will 
punish the poor and likewise, the poor, given the chance, 
will punish the rich (So much for the Roman-ovs, Louis XVI, 
Charles 1 and the rest). The fact is that to use punishment 
on another who has broken a rule is itself an act that 
reflects privilege: since punishment must be applied by one 
with the authority to do it, otherwise it is violence of one 
against another (Newman 2008). The question is, who has 
the authority to punish? And how did they get it? 


A difficulty faced in a number of the papers, particularly that 
of Pontell et al., also addressed directly by Fisse, and the 
many papers written since, is what punishments are 
appropriate for 


“white collar” criminals (i.e., as noted earlier, corporations) 
who break the law? From the point of view of equity, the rich 
Should be punished at least as much as the poor (or vice 
versa, the poor as little as the rich). How do you punish a 
corporation? Would it be reasonable to inflict the death 
penalty on a corporation? Would doing so be equivalent to 
inflicting the death penalty on an individual? How does one 
measure the total amount of punitive effects of a particular 
punishment? Would the death of a corporation, say, with a 
hundred employees who would lose their livelihoods, be 
more or less severe than the destruction of one life of a 
(lower class or poor) murderer? None of these questions has 
an answer. The problem is that the criminal law, at least in 
Western civilization since its inception, has been solely 
focused on the punishment of individuals. Perhaps this is 
because of the quasi-religious origins of Western criminal 
law (though this is doubtful since its roots are firmly rooted 
in Roman law which also was focused on individual 
criminality). Canon law fashioned itself on Roman law, 
reflecting the preoccupation of the guilt of individual 


criminals, developed to a sophisticated level during the Holy 
Inquisitions. It used the criminal law as an individualistic 
procedure of the finding of guilt and application of 
punishment of sinners—now called criminals. It was a logical 
step from the criminal law of the ancient Romans, which 
was motivated by two factors: personal animosity against 
the accused, but more often, a way of vilifying a political 
enemy. Offenders were not sinners, but political outcasts. 
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The obsession with catching criminals and convicting them 
takes up the largest part of viewing time of all TV shows 
every-where. It is not surprising that all law enforcement 
bodies in the USA and their equivalents in most of the world 
—police, state troopers, military police, private police, the 
FBI, and perhaps now the CIA are single-mindedly devoted 
to catching, prosecuting, and convicting individual criminals. 
Whether TV emulates criminal justice or criminal justice 
emulates TV, is an open question. Though one particularly 
interesting fact is that there is (by comparison) little TV 
entertainment of the actual punishment of criminals, with 
some exceptions such as OZ and movies that depict the 
dramas of prison life, such as Shawshank Redemption 
though the latter mostly gain their traction by depicting the 
hero as wrongfully convicted. Crime dramas focus on the 
catching and interrogation (usually with some physical force 
or threat of violence, by a “rogue” police officer, e.g., Dirty 
Harry). The drama also unfolds as a cat and mouse game 
between the pursuing police officer or prosecutor and the 
cunning evil criminal. This obsession in real life policing, 
especially the FBI is so great that police agencies will 
actually commit crimes in order to entrap would-be 
criminals or “innocent” individuals into committing crimes. 


The FBI is renowned for this method, especially in the field 
of terrorism where they have a very poor record of catching 
actual terrorists and probably have caught and prosecuted 
most of their terrorists using entrapment techniques (Clarke 
and Newman 2006). And of course, their well-known use of 
the 


“perjury trap” works to convict suspects for lying to the FBI 
when they cannot find the evidence to convict them of 
actual criminal acts. The FBI has, in recent years, gone 
much further than this. 


They now use all the enforcement powers they have, which 
are considerable; late night break-ins and raids on suspects’ 
houses to bring charges, threaten their families, reduce 
their suspects to poverty. This works very well against the 
“rich,” which should make those on the left happy (well- 
known cases include the conviction of Martha Stuart for 
lying to the FBI and the destruction of the accounting firm 
Arthur Anderson and Associates, whose conviction was 
overturned unanimously by the Supreme Court, after the 
accused had spent a year in prison). 


There are other egregious cases as | will note further below. 


The idea that there might be other measures that could be 
taken to reduce the opportunities to commit crime has 
barely touched the everyday practice of these law 
enforcement bodies. By this | 
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do not mean deterrence, the forward-looking punishment, 
justified on the grounds that punishment will prevent future 
crimes (still not proven empirically, except in very 


prescribed circumstances), and argued for persuasively (but 
incorrectly) in the van den Haag chapter. However, the 
research on situational crime prevention accumulated over 
the last several decades (Clarke 2016) shows that the re- 
arrangement of social and environmental circumstances 
that present opportunities for individuals to commit crime, 
can effectively prevent it. For example, one could arrest and 
punish individuals for car theft forever and never make a 
dent on the amount of car theft. Simply manufacturing cars 
that are designed to prevent theft (there is now a long 
history of the evolution of these techniques, see: Maxfield 
and Clarke 2004) manages to reduce crime and thus 
punishment. Situational crime prevention focusses on 
reducing opportunities for crime, does not target any class 
of individuals (rich or poor), has proven that crime can be 
reduced if not eliminated in specific areas, by designing 
crime prevention into products, services and places. 


(Clarke and Newman 2005). If this sounds far-fetched, and 
only applicable to street crime like car theft or shoplifting, 
there is much evidence that all kinds of crime, including 
fraud, cyber-crime, murder and terrorism, can be prevented 
using these techniques. Furthermore, if situational crime 
prevention were introduced into everyday policing, as the 
Center for Problem Oriented Policing (www.popcenter.org) 
advocates it would un-dercut the unshakeable belief of 
police that they can solve every problem by arresting 
someone—even though the empirical facts show that 
arresting people has little to do with reducing crime, except 
in very specific circumstances (Braga 2017). It has 
everything to do with punishing individuals, including the 
person at or during his arrest, aS we have seen in recent 
well publicized cases. 


One case in particular where in 2014, Eric Garner died 
during his arrest by New York Police for selling contraband 


Cigarettes in the street. For punishment to become a last 
resort as Braithwaite pleads, clearly the everyday 
operations of police must change radically. The arrest of 
individual suspects is the beginning of a painful process of 
punishment, not limited to the individual suspect, but also 
applied to his or her friends or family, taken to its extreme 
by the FBI, as we will see further below. 


The move to regulate the criminogenic environment (social 
and physical) through situational prevention techniques 
(Freilich and Newman 2018) has arisen at the same time as 
the move to 
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regulate citizen and corporate behavior through rules that 
are administered and overseen by various agencies, 
including the Federal Communications Commission, the 
Environmental Protection Agency, the Consumer Product 
Safety Commission the Food and Drug Administration, and a 
myriad of other agencies. 


Many of these agencies punish non-compliance as though 
they are crimes (though they are rarely called this). Since 
the publication of the first edition of this book, the rise of 
regulatory bodies has grown exponentially (Gurinskaya and 
Nalla (2018), to the point that one could well make the 
argument that the rich (corporations) are punished far more 
than are the poor, even to the extent of the death penalty 
for the corporations as happened with the Anderson case. 
We should note, though, as is the case with traditional crime 
and punishment (i.e. catching criminals and punishing 
them), the side-effects (“unintended consequences”) of 
these regulatory, policing and punishing activities affect 


many, many others besides the targeted offender (whether 
corporate or individual), as recounted in the Fisse chapter. 
Unfortunately, the activities of most regulatory agencies 
themselves lack oversight, and their administrative 
procedures for enforcement of regulations do not demand 
the same burden of proof as does criminal law (in theory 
that is), nor is there a jury of peers, nor is there necessarily 
a judicial bench; more often than not, rules are administered 
by bureaucrats. There may or may not be right to appeal. It 
is not difficult to conclude that the essential motivation of 
many of these regulatory agencies is punishment, rather 
than prevention of harm. This applies especially when the 
FBI gets involved, as is clearly shown by the shocking case 
in which the CEO of a small medical device company was 
targeted by the FBI with the sole determination of getting a 
conviction regardless of whether there was a crime involved 
or not. If there was no crime, they would soon find one (Root 
and Saltarelli 2016) So where is the privilege? As | write this 
introduction, the USA is in the midst of ballyhoo over spying 
by the FBI and other intelligence agencies on the Trump 
administration and campaign leading up to the presidential 
election in 2016. The FBI has performed, in the service of 
special counsel Mueller, in classic fashion: early morning 
break-ins and arrests, forcing acquaintances of the suspect 
to “flip” or “sing,” using perjury traps and the rest. 


On the social and mainstream media, one theme prevails: 
that the perceived stratification of society between “the 
rich” and “the poor” has been transformed (perhaps 
temporarily) into “the 
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establishment” or “deep state” depending on one’s 
ideological leanings, and “the rest of us.” If there are classes 
of persons, they are “the political class” and the “alienated 
class,” the latter including both poor and not-so-poor. The 
political class, of course, is not poor, nor is it necessarily rich 
as in corporate rich, but it is certainly rich in its relationships 
with influential people, who are usually themselves rich, if 
not well connected with those who are. In other words the 
political class, no matter of what ideological pretention, 
depends on those with money for its expensive existence. 
Some of the alienated class may be poor, but my guess is 
that the poor have not noticed much of a difference. 


They are used to being ignored and called on only in times 
of political crisis. It is the rest, the very large majority who 
are alienated. Perhaps alienation is better than punishment. 
Though one suspects that, given the historical role that 
alienation has played in political movements of various 
kinds, retribution is always in the offing. 


And speaking of retribution. All the contributors to this 
volume are/were white. It would be difficult to conceive of 
an edited book on punishment and privilege today that 
would not include a black author. Furthermore, the word 
“race” is mentioned but once in this entire volume. Nor do 
the words “African American, “blacks” 


or otherwise appear, though “non-white” does get a 
mention. Yet, the word “privilege” is most often today 
coupled with “white.” 


What is meant by “white privilege” is a question that 
demands a very complicated answer, taking us well beyond 
the bounds of this book. Historically, white civilization (that 
is Western civilization) appears to have spread its wings to 
cover large portions of planet earth. Its forebears, the Judeo- 


Christian, Greco-Roman law and ethic, created the industry, 
technologies and business acumen that made Western 
civilization and culture into what it is today. It made many 
people rich and it raised many people around the world out 
of poverty. Many also suffered along the way, and because 
of this, the West is vilified for its past, and perhaps still 
present, colonialism. It is the ressentiment against 
colonialism, despite its amazing achievements for the good, 
that simmers within such institutions as the United Nations 
—an institution created out of white privilege—supporting 
the frequent charges of racism, and demands for 
reparations for past misdeeds. How does the balance sheet 
of the good and the bad play out when the West is held to 
account? 


8 
NEWMAN 


Do facts matter here, when we try to assess the 
consequences, good and bad, of white privilege? If it is 
shown that blacks are punished more than whites (holding 
poverty constant or not) what is the solution? Replace those 
who punish with black punishers who are poor or not? These 
are mischievous questions, for which there are no easy 
answers, perhaps no answers at all. Punishment transcends 
class and race. This is because it is a universal necessity of 
social life, as Bernard in the final essay of this book, appears 
to conclude in his review of the great classical theorists (all 
white) of sociology. Without punishment, rules have no 
meaning; nor can punishment exist without rules to punish 
for. 


Punishment, to be just, must punish equally those who have 
broken rules; punish them for their actions, not for who they 
are, 


2. Introduction to the first edition W. Byron Groves and 
Graeme R. Newman 


The first contribution to this volume (Jesilow, Pontell, and 
Geis) provides a fascinating and detailed analysis of the 
many variables which allow physicians to avoid punishment 
for Medicare and Medicaid fraud. Because misdeeds by 
physicians (e.g. overbilling) do not receive sufficient public 
or official attention, and because “professional” norms tend 
to insulate physicians from scrutiny by colleagues within the 
profession itself, many crimes committed by physicians are 
not taken seriously, or worse still, pass entirely unnoticed. In 
addition, Jesilow et al. point out that a beleaguered criminal 
justice system is hardly in a position to cope with crimes of 
this sort. Given the meager resources allocated for 
detecting crimes by physicians, their unfortunate conclusion 
is that the bulk of medical fraud is, and will continue to be, 
virtually impossible to detect. But the most ironic aspect of 
their discussion is that a not insignificant percentage of 
society's “healers” are promoting a criminogenic cancer of 
fraud and abuse which ultimately threatens to undermine 
public confidence in the Medicare/Medicaid program as a 
whole. As with so many authors in the area of white collar 
crime, Jesilow et al. conclude that so long as such crimes 
are not taken seriously, those committing them will continue 
to enjoy the fruits of their ill-gotten gains while avoiding the 
pains of punishment so often experienced by their less 
privileged counterparts. 


The next article (Fisse) addresses an issue normally 
sidestepped in discussions of white-collar crime. That is: 
what can be done to effectively punish, deter, and/or 
rehabilitate white-collar and corporate offenders? After an 
exhaustive review of both the strengths and limitations of 
fines and monetary penalties, Fisse catalogues a number of 
options which might more effectively address crimes of the 


powerful. Some of these options include forcing corporate 
violators to distribute shares of stock to the 9 
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state's crime victim Compensation fund; insisting that 
corporations discipline themselves internally by means of 
corporate probation and punitive injunctions; mandating 
that corporations advertise their misdeeds so as to increase 
public awareness of corporate crimes; and finally, imposing 
community service functions on corporate violators as a 
means of achieving restitution for corporate misbehaviors. 
Each of these options is reviewed in great detail, and Fisse 
concludes that increased attention to these alternatives 
would make for much more efficient legal solution to a 
problem which is too often seen in economic (i.e., fines and 
monetary) terms. All told, Fisse's argument is 
comprehensive and convincing; it is the most constructive 
catalogue of reaction to white-collar crime available within a 
relatively short compass. 


For those who enjoy paradoxes, the third article in this book 
(Braithwaite) is sure to capture your attention. The paradox 
is captured in what Braithwaite calls a theorem of justice, 
which states that where desert is greatest, punishment will 
be least. The argument, in brief, looks like this. on 
retributive grounds it is clear that white-collar and corporate 
criminals deserve more punishment than run-of-the-mill 
street criminals. After all business offenses cause much 
more objective harm than do common crimes: they are 
committed more frequently than common crimes, and 
public opinion surveys suggest that white collar criminals 
are perceived as more deserving of severe punishment than 
are common criminals. The rub, however, is that pursuing a 


policy of retributive punishment will do more harm than 
good for two reasons. First, corporations faced with the 
prospect of punitive sanctions will litigate cases endlessly in 
order to avoid punishment, and “justice delayed if profits 
retained.” Second, to prevent greater harm in the future 
Braithwaite suggests that companies must be provided with 
incentives to report harmful activities (e.g., near misses due 
to culpable air traffic mismanagement). If companies were 
prosecuted for each and every instance of self-disclosure, 
incentives for self-disclosure would disappear, and with the 
ability to avoid potential disasters in the future. The 
competing values then, are protection of the public vs. just 
deserts, and the long and short of Braithwaite's position is 
that exclusive attention to justice would have disastrous 
consequences for public safety. What, then, is to be done? 
Can we accept a two-tiered justice system with just deserts 
for the poor and gentle persuasion for the rich? Clearly not, 
for this would entail “pandemic class injustice.” In closing, 
Braithwaite plants the seeds for a meaningful solution to 
this 
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dilemma by introducing his forthcoming theory of justice, 
which suggests that punishment be used as a mechanism of 
last resort, i.e., when there is no more constructive way of 
solving a social problem. 


The fourth contribution to this volume (Groves and Frank) 
picks up where Braithwaite leaves off by suggesting that 
among those who commit crimes, punishment will be 
greatest where it is deserved the least. Relying on what they 
call a sociology of structured choice, the authors argue that 
the distribution of incentives and motivations throughout 


the class structure is such that lower class persons are more 
likely to commit (or, more accurately, more likely to choose 
to commit) those types of crime that are the most 
frequently and severely punished in our society. 


At the risk of oversimplifying their position, Groves and 
Frank argue that lower class persons are more determined 
to commit the types of crime that earn the most 
punishment, and that the coercions and temptations which 
beset lower class persons should be factored in when 
assessing both responsibility and the amount of punishment 
the impoverished defendant should receive. While other 
themes are discussed (e.g., the limitations of legal 
conceptions of responsibility as currently defined), the 
overarching issue is common to every article contained in 
this volume: how can the criminal justice system be 
manipulated such that we might achieve just results within 
the context of an unjust society? 


The fifth contributor to this volume (Ernest van den Haag) 
provides us with yet another example of his seemingly 
endless capacity for making distinctions between the major 
rationales for punishment (e.g., retribution, deterrence, 
rehabilitation, and social defense). For those unfamiliar with 
these rationales, this article provides an excellent 
articulation of each position. For those acquainted with 
Professor van den Haag's views of punishment, the on-going 
shift from his earlier incorporation of a retributive rationale 
(his book Punishing Criminals) to a theory grounded in 
deterrence will be noteworthy. Among the many issues 
discussed are whether to punish more harshly for second 
and third offenses, whether preventive detention 
(“preemptive social defense”) can be practically or morally 
justified, whether juveniles should be treated the same as 
adults, whether we need more prisons to deal effectively 
with the crime problem, whether rehabilitation is a worthy 


objective in sentencing, and whether parole should be 
abolished. As always, van den Haag defends his position on 
these 
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issues with a fierce logic and an ever-present dedication to 
internal consistency. 


But if it is consistency that we want, we will not find it in 
punishment. Van den Haag offers a challenging counterpoint 
to the writers of the previous chapters, for, while he virtually 
ignores the problem of privilege, he has become a strong 
advocate for punishment, especially deterrence. And isn't 
this where the previous writers actually end up? While Fisse 
still sees room for the retributive use of punishment, all 
writers in the chapters to this point speak as one in their 
advocacy of punishment as control; punishment as 
deterrence. They are aware of the difficulties with this 
position. Though they argue convincingly for a fairer 
distribution of punishment according to various egalitarian 
ideals, none of them has, in fact, given up punishment as 
such. 


While “regulation” or “control” seem to be the preferred 
alternatives it is also recognized (correctly) that deterrence 
is not in fact an effective method of controlling behavior—at 
least we have difficulty demonstrating this for conventional 
crime. 


The only difference between them and van den Haag, then, 
is in their targets of control. While van den Haag seems 
satisfied to confine his advocacy for deterrence and 
incapacitation to the conventional criminal (which means 
lower class criminal), Jesilow, Fisse, Braithwaite, Groves et 


al. argue for either more punishment of the rich and 
powerful, or less punishment for the weak, so as to balance 
the scales of justice. 


A most unsettling observation arises from these chapters. 
They seem to imply that the amount of behavior that either 
deserves punishment or that should be controlled through 
some form of punishment is far greater than that which is 
currently subjected to criminal processing. We have been 
told this for some years about conventional crime since the 
inception of victimization studies. 


Now, with the force of argument from the researcher of 
white-collar crime, we are convinced that the dark figure of 
white-collar crime exists in vast proportions. 


If this is indeed the case, it would follow, if there were a 
direct (or even indirect) relation between crime and 
punishment, that there would be much more punishment 
administered to white-collar criminals than there is at 
present. We know, however, from the studies reviewed by 
Killias in chapter 8 that there is probably no link between 
the amount of crime and the amount of punishment. 


That the two exist in modern society independently is a 
Startling discovery, and so difficult to understand in the 
conventional 


INTRODUCTION TO FIRST EDITION 
13 


language of punishment philosophy. The retributive position 
especially, both historically and logically, must have an 
offense in order to punish. The wonder is, that in a society in 
which there is such an enormous array of behavior that 
could be punished, that so little actually is. 


The remaining articles in the volume examine this question 
from quite different perspectives. Killias shows that, while 
we may never know how much punishment there is in a 
particular society, we can certainly compare the amount 
and forms of punishment across societies and establish a 
rough idea of whether particular societies have higher—or 
much higher—levels of punishment than others. 
Furthermore, he argues with persuasive empirical support, 
that there appears to be a strong relationship between the 
political freedom of a country, especially in terms of the 
centralization of control, and the unequal distribution of 
income, and the amount of punishment. It is as we would 
expect. 


The more totalitarian, the more the punishment. The more 
unequal the income distribution, the more the punishment. 


A small number of venerable theorists has tried to explain 
the interesting fluctuations in the amount and forms of 
punishment over time and according to culture and these 
are reviewed by Killias. Needless to say, there is little 
agreement on why punishment takes on the forms it does, 
or why it fluctuates. Bernard, in the final chapter tries to 
identify how some of the classic theorists reached the 
conclusions they did concerning the functions of punishment 
in society. Durkheim, Simmel, Marx—were there any points 
of agreement? Perhaps only that punishment is an 
inevitable product of the particular society in which we find 
ourselves. 


Pepinsky doesn't agree. In chapter 8, he argues that 
punishment has had its day, and it's time that we put it 
behind us. He can find nothing good to say about it and is 
careful not to use other words that could be substituted for 
it: control, deter, rehabilitate, discipline. These words have 
no place in Pepinsky's scheme. Rather, he seeks to 


eradicate the essential structure that makes punishment 
possible (part of its standard definition, in fact): authority. 


While he dismisses punishment as a form of legitimized 
violence (which, according to its standard definition it is: the 
intentional infliction of pain or suffering normally considered 
unpleasant), he argues, along with Christ, that “those who 
would sit in judgment on others must feel 'vulnerable' to the 
accused.” 


The history of punishment thus becomes the history of 
authority. 


The challenge for the future is to begin in a modest way, to 
break 
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down authority structures, to establish through small groups 
and communities, a new way of developing social 
relationships: those that do not depend on the infliction of 
violence or its lesser though more insidious siblings, 
discipline and control. Whether this is possible, we do not 
know. It does seem to hark back to the good old days of 
“mechanical solidarity.” 


We do agree with Pepinsky, though, that the more 
punishment is used no matter what its justification, it seems 
to produce as much or more suffering than the original 
offense for which it was invoked. It is truly amazing that, in 
a field where the use of violence and infliction of suffering is 
so vast as in criminal punishment, we should find ourselves 
wanting both to administer it to new populations, but to 
eradicate it at the same time. The reader is invited to 
entertain this contradiction, and enjoy the challenges to 


conventional thinking on criminal punishment and its 
relationship to fairness and justice, which are contained in 
this volume. 


3. Physician immunity from prosecution and 
punishment for medical program fraud* 


Paul Jesilow, Henry N. Pontell and Gilbert Geis Two facts are 
unarguable about crimes and other violations by physicians 
of the regulations that control the practice of medicine 
under the Medicaid and Medicare programs. The first is that 
there are considerable physical and fiscal harms; the second 
is that few who break the laws are apprehended, 
prosecuted, or convicted. 


The reasons for this situation provide the core material of 
the present paper; in this regard it provides detailed and 
specific case study material on a subject often addressed in 
general terms in the literature on white-collar crime: why it 
is that the perpetrators of upper-class offenses so readily 
avoid the stipulated legal consequences of their actions 
(Ross, 1907; Sutherland, 1934; Geis, 1967; Katz, 1979; 
Hagan and Parker 1985). 


The illegal behavior by physicians participating in the 
Medicare and Medicaid programs offers special advantages 
for analyzing the punishment of white-collar offenders. Most 
importantly, physicians allow for the study of individual 
versus group, or corporate behavior. Recent studies of white 
collar crime have tended to see individual behavior within 
the context of corporate enterprise. Organizations are 
viewed as amalgamates of inter changeable operating 
personnel who behave on the basis of institutionalize 
requirements (Ermann and Lundman, 1982). 


Within the camouflage of the organization the individual is 
usually protected from sanctioning. As Braithwaite has 
noted, 


“TNJeither the political will nor the prosecutorial resource 
exist to prove beyond a reasonable doubt that complex 
activities of a large company constitute a crime” (1981- 
82:482). That the situation Braithwaite describes for 
corporations is also valid for physicians is what this paper 
seek to examine and clarify. 


Data for this study were obtained from official reports and 
face-to-face interviews with American Medical Association 
15 
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(AMA) officials and Medicaid/Medicare administrators and 
enforcement officials in four states and in Washington, D.C. 
who are responsible for the integrity of the program: These 
persons included health department officials and 
investigators, federal agents in the Office of Inspector 
General and the Health Care Financing Ac ministration of the 
U.S. Department of Health and Human Services, stat 
prosecutors who handle medical fraud cases, officials and 
investigators in special Medicaid Fraud Control Units, and 
officials of state-contracted companies (“carriers” or “fiscal 
intermediaries”) who administer payments for the benefit 
program. Their remarks are cited as from “personal 
interviews. 


Fraud in Medicare/Medicaid 


Estimates of the loss to the Medicare and Medicaid 
programs due to fraud that were provided to us by 


enforcement officials generally ranged from between ten 
and twenty-five percent of the almost $100 billion dollars 
expended annually. But most agents believe that the 
majority of physicians are honest. One official commented: 


I'll have to admit because of what I've seen, I've become 
very jaded about the medical profession, and | have to 
periodically sort of talk to myself and say, 'Hey, this is only a 
very, very small minority of people doing this type of thing.’ 
And | truly believe that. (Personal interview). 


It is believed, however, that most physicians occasionally 


“nickel and dime” the programs, much as many persons will 
occasionally steal small things from employers or fiddle on 
taxes. 


Still, schemes resulting in losses in the tens of thousands of 
dollars are common. Certainly, there seems to be no dearth 
of malefactors to explain low apprehension and conviction 
rates. 


Nor is the harm of the behavior inconsequential. 
Unnecessary surgery can be likened to manslaughter and 
assault: It kills and maims (Lanza-Kaduce, 1980). If nothing 
else, medical fraud diverts funds from proper channels and, 
as a result, detracts from the health care of citizens. 


Hidden victimization 


Numerous authors have commented on the hidden nature of 
white-collar crime (Braithwaite, 1982; Katz, 1979; Pepinsky 
and Jesilow, 1985). The actual amount of law and rule- 
breaking by physicians participating in medical benefit 
programs—estimates 
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aside—can only be a matter of conjecture. It is not possible 
to calculate offense rates from either reports of victimization 
or from sample population surveys. Victims of medical fraud 
rarely know that they have been bilked or that an injury was 
the consequence of unnecessary and unwarranted medical 
procedures. 


Nor is any citizen sample especially cognizant of medical 
malevolence. Were citizens aware, such matters would not 
be apt to prove of much moment. Bilking insurance 
companies carries much different emotional meaning that 
being personally bilked. 


Investigators who know the system are amazed that any 
doctor's wrongdoing would surface. “[T]he fish that jump in 
the boat. These are the only ones we get,” explained an 
investigator. 


Physicians who are “smart” according to enforcement 
agents will choose to victimize the programs by 
overutilization ordering unnecessary tests and procedures. 
Such behavior is unlikely to be discovered and, if it is, will be 
considered “abuse” rather than labeled as fraud. “I think if a 


guy is smart he'll go with the overutilization because he isn't 
going to go to jail for it” (personal interview). Easily 
recognizable patterns of aberrant behavior are rare, as most 
offenders cloak their misdeeds by hiding their frauds in a 
seemingly normal practice of medicine. The hidden nature 
of the crime of intentional over-utilization effectively limits 
the possibility that such behavior will be detected and 
Sanctioned. 


Professional norms 


Criminal activities of physicians can come to the attention of 
other doctors and be reported to authorities. Physicians 
sometimes become aware of misdeeds of colleagues 
through their professional practice. The professional model 
holds, in part, that in interacting with one another, 
individuals are presumed to exercise direct control over one 
another's behavior (Freidson 1975:9). Such offenses, 
however, are unlikely to be reported. 


In regard to the rather lax policing of the profession, 
consider Professional Standard Review Organizations 
(PSROs) local physician groups that determine whether 
services are medically necessary and rendered in 
accordance with professional standards. 


PSROs represent an attempt by the government to increase 
the likelihood that aberrant physicians will be identified and 
Sanctioned. They were also created for quality control in 
genera] 


and to protect the Medicare and Medicaid programs without 
imposing external policing efforts on doctors. For PSROs to 
function as effective control institutions they had to 
overcome a 
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number of pressures generated from the medical profession 
itself. 


First, they had to be willing to label the practice of fellow 
physicians as deviant. But research by Freidson (1975) 
showed that doctors were more likely to see aberrant 
behavior in normative terms. That is, they tended to excuse 
the behavior as something any doctor might do. An example 
of this phenomenon is found in the case of a San Francisco 
physician found guilty of Medicaid fraud who was reelected 
to a hospital board soon thereafter. An investigator involved 
in the case expressed her shock to those doing the electing. 
She was told, “Well, everyone knows that Medicaid pay so 
little” (personal interview). The physician's fraudulent 
behavior, rather than being censored by his colleagues, was 
considered as a rather normative response to Medicaid's 
reimbursement schedule. 


A second influence of the medical profession that may 
restrict the usefulness of PSROs in reporting illegalities 
stems from the confidentiality of the doctor-patient 
relationship. Research has shown that breaches of this 
relationship receive the most severe sanctions from 
colleagues (Abbott, 1983 A high-ranking official's feelings 
about PSROs are illustrative: They took a look at the broad 
picture in the health community and attempted to tell the 
carrier this is right or this is wrong and they were part and 
parcel of the whole medical society's system of attempting 
to cleanse itself or to monitor what they were doing. The 
unfortunate part about the PSRO — some PSROs are really 
effective, but then again — those that were successful and 
effective got run out of town. The unsuccessful ones were 
the kingpins of the local AMA. | had severe problems with a 
couple of PSROs. They didn't even want to give me records. 
| say, wait a minute. We pay you. What the hell are you 
talking about you won't give me records. You're working for 
the federal government. 


All this was sacrosanct information, this information on 
patients. 


(Personal interview). 


For PSROs to function as effective policing agents (and thus 
increase the certainty that illegal acts are uncovered and 
sanctioned) would require a flouting of professional norms 
and would, as the above quote suggests, result in an 
estrangement between the PSRO and the local medical 
community a situation that appears improbable. Indeed, the 
grand blueprint for ubiquitous national PSRO surveillance 
now has been abandoned in favor of optional recourse to 
them where it appears they might be of some use. 


PUNISHMENT FOR MEDICAL PROGRAM FRAUD 
19 


System capacity 


Numerous authors have noted that the size of resources 
devoted to criminal justice defines limits to the sanctioning 
of offenders (Geerken and Gove, 1975; Blumstein et al., 
1978; Pontell, 1984). The existing crime rate can overload 
the system. A beleaguered system generates less 
punishment in order to continue to sanction offenders 
(Pepinsky, 1980; Pontell, 1982). In addition, certainty of 
punishment declines as the system no longer is able to 
investigate, apprehend and process some reported as well 
as unreported crimes. The budget of enforcement agencies 
looms large as a limit to the sanctioning of white-collar 
crime as well (Katz, 1979). A high-ranking Medicare 
enforcement official noted in this regard that, “to go after 
these guys we need an army and all we've got is half a 
battalion, if that.” Most individuals we interviewed felt that if 
they could investigate more crime, they would certainly find 
it. The current enforcement system, however, already is 
overloaded. 


Intermediaries, who are contracted by the state and federal 
governments to pay health care providers for services 
rendered to Medicare and Medicaid patients, are normally 
insurance companies such as Blue Cross/Blue Shield. At the 
start of the programs it was felt that participation would be 
hampered if physicians had to submit bills to the 
government. Rather, it seemed appropriate to hire 
insurance companies already involved in payment activities 
to perform this task. According to their Medicare and 
Medicaid contracts, intermediaries have to do some 
utilization review of the bills submitted. Such control 
activities that do exist, however, are minimal. The 
companies have no fiscal incentive to scrutinize requests for 


payment. Most of their efforts concern making sure that 
forms are filled out correctly. In the early years of the 
programs, intermediaries totally ignored fraud and abuse 
Their government-supplied budgets compensated them only 
for paying the bills. There was no money allocated for fer- 
reting out criminal and abusive behavior. 


Skyrocketing health care costs combined with government 
hearings and media attention required that something be 
done about fraud and abuse in the mid-1970s. The federal 
government began to require the intermediaries to have at 
least one person assigned to fraud and abuse activities. The 
Reagan administration's budget cuts have hampered even 
these minima] efforts. A federal official explains: 
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Historically, there has been no specific line item in contracts 
or budgets devoted to program integrity activities. 
Whenever we have worked with contractors to try and get 
them to do something in the program integrity area, they 
have always had to use people for whom funds were 
budgeted someplace in their budget, but there was never 
any place for program integrity. Now it's even worse. 


For the current budgets they are told to fund mandatory 
items first, such as bill processing, and then if they have any 
money left after that they can do the non-mandatory things 
which get into medical review, utilization review, the areas 
that do work for program integrity... [Utilization review] 
..isn't going to be done because they aren't going to 
voluntarily take money away from that part of their 
operation on which they are scored how good an 
intermediary or carrier they are has something to do with 


how quickly they process claims and how much it costs. 
Unfortunately, program integrity type activities are 
expensive. They are labor intensive. 


There are just a certain number of things you can do by 
computer mass sorting of data. You finally have to get to the 
human elements and get into some judgments as to 
whether there is really a problem and if there is, how to 
attack it. (Personal interview). 


Budget cuts to the intermediaries directly affect the 
likelihood that fraudulent and abusive doctors will be caught 
and punished. It is the intermediaries who have primary 
responsibility for identifying suspect physicians. The rest of 
the enforcement system is predicated on a supply of cases 
coming from hem. Their functions, in terms of identifying 
potential fraud and abuse are, therefore, important in 
determining the system's capacity to punish criminal 
behavior by physicians. 


In order to increase the possibility that physicians' hidden 
crimes were uncovered, intermediaries, at one time, 
informed patients of the bills that health care providers 
submitted for services rendered to the beneficiary. However, 
relatively few cases resulted. Patients may not have looked 
at the notifications or understood the procedures listed. Or, 
if they did recognize an improper charge, they may not have 
reported it. The use of such notifications has greatly 
declined in recent years (personal interview). 


Another avenue for uncovering physician fraud is that of 
computer screening. Characteristics of physician practices 
are arrayed, and providers who are more than two standard 
deviations removed from the mean are “red-flagged” for 
further investigation. Characteristics of a physician practice 


which are scrutinized include such items as visits per 
patient, procedures 
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per patient, and patients per day. These computer screens 
have limited effectiveness in at they do not accurately 
pinpoint fraud and abuse. Still, computer usage one of the 
few ways cases can be generated for investigation; the 
budget cuts that have decreased fraud and abuse activity 
have greatly limited the finances that cases generated by 
computer screening will be investigated. A federal official 
explains: Take the universe of 15,000 doctors such as in 
New York. They can still identify 450 aberrant doctors every 
year. It hasn't decreased. However, they can only work each 
year on less and less as the budget calls for less and less. 
But because they are working on 50 cases this year—while 
last year they were working on 100—doesn't mean that 
there are 50 less aberrant doctors out there. (Personal 
interview). 


Facing severe budget restrictions, most intermediaries will 
be unable to develop cases for possible criminal 
prosecution. Cases that are not “worked” re downgraded to 
“abuses” and are usually handled within the intermediary. 
This means that in all but the most blatant criminal cases, 
the most severe action that will befall an errant physician is 
full or partial repayment of their ill-gotten funds. 


Cases that are worked for possible criminal prosecution 
provide great difficulties for investigators who must, at a 
minimum, establish that a physician intended to defraud the 
programs. 


Investigators normally lack expertise in medical 
nomenclature, many being former law enforcement 
personnel. The manager of investigations at one of the 
intermediaries commented: The person most likely to be 
successful in investigating medical fraud is a registered 
nurse [who is also] a certified public accountant and [who 
has spent four years with the FBI. (Personal interview). 


Obviously, such people, if they exist at all, are few. 
Physicians are also able to deflect the possibility of criminal 
action by blaming errant actions on administrative errors 
with comments such as: “I didn't know that was what my 
billing clerk was doing. 


We'll change it right away” (personal interview). The 
possible criminal intent of the physician is redefined as a 
“business error.” 


The criminal investigator, unable to prove otherwise, drops 
the case. 


Tightrope enforcement 


Some efforts have been made in the last decade to increase 
investigative resources. In 1976, the Office of Inspector 
General (OIG) was created within the U.S. Department of 
Health and 
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Human Services to ensure the integrity of government 
health programs. Under the Reagan administration, the OIG 
has turned toward an advisory role and away from criminal 
investigation In addition, criminal prosecutions will be 
dropped in favor of civil action allowed under the Civil 
Money Penalties Law signed by President Reagan 1981. 
Individuals who submit a false claim to Medicare or Medicaid 
“may be fined up to $2,000 for each improper claim and an 
additional assessment up to twice the fraudulently claimed 
amounts” (Office of Inspector General 1983). Such 
measures, however, insure that fewer cases are taken down 
the hard road of criminal prosecution. 


Also, in 1976, Congress established partial funding for state 
Medicaid Fraud Control Units (MFCUs). Prior to these units, 
the states initiated most no criminal prosecutions for 
violations regarding Medicaid. Most of the financing for 
Medicaid was from federal dollars. The states lacked the 
desire to spend their own tax revenues to protect federal 
monies. Concomitantly the federal government was 
disinclined to become involved in the enforcement of largely 
state-run programs. For example, it was not until 1976 that 
a full time position was created at the federal level to 
oversee enforcement of the Medicaid program. 


As an incentive to the states to establish MFCUs, Congress 
agreed provide 90 percent funding for the first three years 
of operation of such units with the state picking up 25 
percent of the tab after that. Currently, about 30 states 
have MFCUs as some states start up units while others 
cease participation. 


A number of factors, however, limit the effectiveness of 
these and other enforcement units not the least of which is 
the government's fear of alienating the medical profession 
through the use of regulatory sanctions and criminal 
punishment, and thereby reducing the number of physicians 
participating in the programs. Such considerations are 
reflected in early decisions regarding the programs. When 
Medicare and Medicaid were signed into law in 1965 by 
President Lyndon Johnson, concern for fraud and abuse by 
physicians was not evidenced in the legislation. Rather, the 
newly emerging programs were faced with the possibility of 
a wholesale lack of participation by physicians. The AMA had 
for years opposed legislation designed to provide 
government supported medical aid to all of the elderly. 


Such legislation, the AMA argued, should be based on ability 
to pay. Medicare makes no such distinction and bases 
eligibility on age alone. The AMA's outright opposition to 
Medicare was a rare 
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stance for the organization. Normally, the AMA attempts 
compromise. The passage of the law was, therefore, a 
defeat for the AMA (personal interview). Government 
officials were concerned that doctors might not participate 
in a program they did not support. Fear of non- participation 


was real. Lyndon Johnson, for example, authorized the use 
of veteran's hospitals for any elderly denied treatment 
(Cohen, 1980). 


Another long-standing concern of program administrators 
with fraud and abuse efforts is the undermining of public 
confidence in Medicare/ Medicaid. Officials are worried 
about the delivery of services to the Medicare and Medicaid 
population. Stories of fraud and abuse by health care 
providers might weaken funding and slow or reverse the 
acceptability and applicability of the programs. Rather, 
administrators wish such accounts hushed (Pontell et al., 
1984). The situation is reflected in the words of a high- 
ranking state official working criminal cases commenting on 
his counterpart in the state health department: The problem 
is that he is working within an agency whose whole 
philosophy is to give away. Give away the health care to the 
poor people and give away the payments to the doctors so 
they don't make a ruckus. Pay them. Don't hold things up. 
(Personal interview). 


The government, when writing the rules and regulations for 
Medicare/ Medicaid, adopted many of the medical 
profession's definitions to encourage doctor participation in 
the program. 


Government investigations into fraudulent behavior by 
doctors violates one of these definitions and create 
antagonisms between the medical profession and the 
government program: Physicians tend to see themselves as 
a “cut above” others (Freidson 1970). 


The physician, it has traditionally been argued, is guided by 
a set vice orientation (Abbott, 1983; Parsons, 1951). That is, 
the physician is more interested in the health of his patient 

than in any pecuniary reward. Under this viewpoint, 


safeguards against self-aggrandizement are not as 
necessary as they might be with other groups. Trust in the 
profession is further enriched by their training in an esoteric 
field of knowledge. The physician and only the physician, 
the professional holds, have the knowledge to diagnose, 
treat, and prescribe for the patient. Rules and regulations 
regarding treatment procedures undermine this trust by 
intruding on the traditional autonomy enjoyed by 
physicians. 


Further, it can be argued that the physician must sometimes 
take chances in treatment. The physician is seen a dealing 
in life and 
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death situations. Detailed procedures, they argue, will not fit 
every case. Rather, the patient is asked to trust the doctor's 
action: Early attempts by the government to establish rules 
and regulations were often met by AMA arguments stressing 
the trust ethic. 


For example: 


When the law was originally written, it was that he [the 
physician] had to certify this before the patient got admitted 
to the hospital, and recertify it after a certain length of time 
so that there would be somebody's signature there 
authorizing continuing payment of a hospital bill, and we 
[the AMA] argued that past procedures in the medical 
profession in the hospitals —the fact that you had admitted 
a patient to the hospital — was considered evidence that 
you thought he should be in the hospital. This seems 
reasonable, and for once a reasonable argument won out, 


so that the initial certification got dropped from the law, but 
the recertification was retained. (Personal interview). 


Physicians’ view of their profession as self-regulating rejects 
bureaucratically based policing efforts as unnecessary. 
Criminal investigations represent an affront to the 
profession. Thus, this structurally based conflict dictate that 
the government practice a form of “tightrope enforcement” 
so as not to decrease the number of physicians who 
participate in the programs. Investigators must attempt to 
prove criminal actions but, at the same time not offend the 
profession as a whole. As a result, many investigatory too 
have not been widely used. For example, “shopping”— 
where agents pose as patients—is an effective method for 
uncovering the hidden criminality of physicians and 
providing strong evidence of such acts. Yet, few states 
employ such practices for fear of antagonizing the 
profession. Investigators are effectively stymied from 
establishing the means necessary to prove a criminal case 
in all but the most blatant of crimes. A high-ranking federal 
official commented: 


There is a group of profiteers, and we hedge because we 
don't want to offend the powerful medical lobby. But they 
are absolute crooks and many things that we label as abuse 
are really fraudulent, but we can't prove intent. (Personal 
interview). 


Taking doctors to court 


For physician behavior to be treated criminally requires that 
prosecutors believe conviction is likely. Prosecutors, 
however, recognize that as with other white-collar criminals, 
physicians are a difficult group to “pin a rap on.” 


PUNISHMENT FOR MEDICAL PROGRAM FRAUD 
25 


Physicians are many times able to cast shady actions ina 
positive light. For example, providers who knowingly bill for 
unnecessary services can argue that the procedures were 
necessary for the health of a patient. Since medicine is not 
an exact science, and there is much difference among 
physicians in diagnosis and treatment, it is impossible for a 
prosecutor to prove beyond a reasonable doubt that a 
doctor knowingly ordered unnecessary tests in order to 
defraud the program. Cases of over-utilization are never 
handled criminally. 


Cases that are accepted by the prosecutor for trial almost 
always involve billing for services never rendered. Doctors 
who have billed for complex services while on vacation and 
who have billed for psychiatric services when, in truth, they 
were having sex with the client, represent cases in which 
prosecutors were able to successfully prove that the 
physician intended to defraud the government programs. 


Provable guilt is only one factor, however, that goes into a 
prosecutor's decision to criminally pursue a case. Large 
dollar losses, according to investigators and prosecutors, 
are necessary before a criminal charge would be filed 
against a physician. An investigator commented: 


The first thing they [prosecutors] always look at is money. 
You can get a guy whose [fraudulent] Medicare bills are 
$3,000 or $4,000 a year. No matter how good the complaint 
is, it's probably not going to warrant federal prosecution. 
(Personal interview). 


Proving high dollar loss is often labor intensive. For example, 
a physician may fraudulently bill the government a few 
dollars for each patient. The task of reviewing thousands of 
bills and talking to the beneficiaries prove too much for an 
already beleaguered investigatory staff. 


In addition, most prosecutors lack the expertise to try a case 
against physician. “Street crime” remains their forte, and 
few will spend the effort to learn the necessary information, 
particularly since they realize that the chances of obtaining 
victory are slim. 


Some MFCUs attempt to use their own prosecutors to 
handle cases and thus assure some expertise, but most 
state and federal cases must rely on young, relatively 
inexperienced prosecutor. In contrast, the physician is able 
to use his comparatively ample resources to hire a highly 
Skilled defense attorney. 


Prosecutors also feel that judges do not welcome physician 
cases as they require them to learn complex material and 
may clog the court calendar Juries, as well, are believed by 
the 
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prosecutor to be ignorant of physician malfeasance and 
tend to favor the defendant as a member of a prestigious 
group. “No one would suspect this upstanding pillar of the 


community of any fraudulent intent. He doesn't look like the 
average criminal. He has a tremendous education, makes a 
great appearance” (personal interview Research by Rosoff 
(1984), however, has suggested that physicians as criminal 
defendants may suffer from “status liability” and thus be 
more likely to be convicted and receive a longer sentence 
than other individuals employed in slightly less prestigious 
occupations. This effect was demonstrated whet the 
evidence against the defendant was “overwhelming,” 
however, which represents only a minority of physician 
fraud cases. 


Actual cases that have resulted in jail or prison sentences 
are rare; the bias is to see the conviction of the physician 
and the accompanying loss status as punishment enough. 
Serving time, as well, may remove needed medical services 
from an undeserving population: 


There was a case in Philadelphia [of a doctor) who got 
nailed for the third time. The first time it was for IRS fraud. 
The second time it was Medicaid, and then he came up a 
third time on Medicare. When the doctor showed up to be 
sentenced, he brought in his Medicare population who were 
going to be disadvantaged by his being gone. So the judge 
came up with a fairly creative sentence. He gave him 
weekends. The guy practiced during the week, and on 
weekends, we assume, he went to jail. (Personal interview). 


Prosecutors only accept cases that can reasonably be 
expected to result in conviction. Past experience has taught 
them to “go slowly.” Prosecutors are cautious because they 
believe judges and juries unwilling to convict physicians 
unless criminal behavior is egregious. In addition, “fellow 
feeling” based on shared backgrounds and world views 
render it difficult to distinguish the offender distinctly from 
the enforcer. Sutherland (1983) insisted that the status and 


lifestyle homogeneity between government officials and 
affluent, well placed white-collar criminals, was in 
considerable measure responsible for the comparable 
leniency with which these law violators were treated in 
those relatively rare incidences when their cases proceeded 
as far as trial and sentencing. Sutherland also suggested 
that the violations of white-collar offenders were quite 
“understandable” to figures such as judges; in many 
instances, they themselves have been guilty of similar kinds 
of illegal behavior as part of their own occupational 
incumbency. 
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Judges, for instance, may well have to play fast and loose 
with campaign contribution laws in order to gain their 
election victory or political appointment. A high ranking 
federal official's attitude about judges and the possibility of 
jail time for doctors is aptly explained: 


For a long time | was hard-nosed. When we convicted a guy 
| wanted to see him do hard time. But what the hell seeing 
what's going on in prisons these days and things like that, | 
think to put one of these guys in prison for hard time 
doesn't make any sense; but if we can nail them financially, 
if we can impact upon the way they live and the profits they 
reaped from that type of thing by taking away—if necessary 
—their homes, or their nice bank accounts, then | think we'd 
be a helluva lot better off than if we put them in jail for six 
months... And the judges just find ways to make sure they 
don't do hard time. (Personal interview). 


All of the above, combined with the possibility that the 
defendant may well be politically influential and affect the 


reelection chances of the prosecutor, put a severe damper 
on prosecutorial zeal in regard to physician fraud. Cases 
that are not accepted by the prosecutor are referred back to 
the health department, intermediary or carrier for civil or 
administrative action. The doctor may face repayment of 
funds and a requirement that all future services be 
approved for payment in advance or possible suspension 
from billing Medicaid or Medicare, but public knowledge of 
the criminal ac will be largely limited and any substantial 
effect unlikely: 


You never can get any doctor de-licensed for being a thief. 
They won't take his license away for being a thief, because 
that really has nothing to do with his expertise. If he did 
something wrong to the patient, the fixing of the patient, 
that is something else altogether. As far as being a thief, 
over-billing, double-billing, services not rendered, forget it. It 
never really gets to the heart of kicking him out. They can 
kick him out of Medicaid, but who the hell cares about 
Medicaid. The guy's still making bucks. 


(Personal interview). 


Discussion: physicians and punishment A number of 
authors have suggested that the traditional logic for 
punishments is more applicable to white-collar criminals 
than to street offender (Chambliss, 1967; Geis, 1973; 
President's Crime Commission, 1967; Braithwaite, 1982). 
Braithwaite and Geis (1982:311), for example, have argue 
that “crime control by public disgrace, deterrence, 
incapacitation, and rehabilitation could be 
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highly successful when applied to corporate criminals Such 
beliefs inevitably have to rest on the assumption that 
sanctions can be effectively applied to white-collar 
criminals. 


This paper has argued that limits to the application of 
sanctions to physician offenders negate the possibility of 
securing crime control by punishment. Punishment, where it 
exists at all, usually boils down to a hand slap or repayment 
of funds and less than what might be considered a major 
inconvenience. Such sanctioning is not without merit. It may 
have a moralizing educative effect on physicians (Andenaes, 
1970). Unaware of parameters, they practice as they see fit. 
Once notified, however, they might quickly conform. But 
lacking Knowledge of such sanctions, other physicians who 
practice the same way as the punished individual will 
continue to treat in a. similar manner. 


Punishment may also act as a specific deterrent. The 
violator may feel the sting of the penalty, conclude that the 
potential cost of wrongdoing too high, and conform to avoid 
future punishments. In this regard, a federal enforcement 
official noted that “doctors' 


earnings go down when they realize they are being 
investigated” 


(personal interview). Such sanctions, however probably do 
not come to the attention of the vast majority of physicians 
(Freidson, 1975), and thus have little effect as a general 
deterrent. 


Rehabilitation, long considered a failure for street criminals 
(Martinson, 1974), is the criterion for punishment most 
stressed by those sympathetic to the medical profession. A 
state official noted: 


We don't try to be exclusively punitive. We don't measure 
our success by how much money we get back for the state. 
We think a large part of what we do should be educational 
and working with the profession. (Personal interview). 


Since few physicians are identified or sanctioned as 
fraudulent, it is unlikely that the vast majority of errant 
physicians can be controlled by punishment. Methods, other 
than law enforcement, may prove far more satisfactory as a 
limit to criminal activity. 


A basic cornerstone of any punishment doctrine is the 
necessity that the majority of the public support the law and 
the sanctions imposed for violation of that law. Deterrence, 
for example, is based on social contract or consensus 
theory. A person's continual presence in society is viewed as 
voluntary. One chooses, under this model, to accept the 
rules of the general society and to give up some individual 
freedoms as a result. The law, for the most part, must be 
acceptable to the society. Attempts to implement 
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laws that are not acceptable, risk the danger of dwindling to 
state oppression. In a free society, one must stop short of 
such measures. If the people find enforcement to be 
unacceptable, the law will have much less of a deterrent 
effect. In addition, the law will lack a moral influence. As 
Andenaes (1975:363) notes: “The law and the machinery for 
enforcement of it must be looked upon as wielding 
legitimate authority.” 


A lack of public consensus regarding the law and its 
sanctions prevent the implementation of punishment. Social 
contract theory today is largely a myth (as it may well have 


been when it was first enunciated). Each individual's 
participation in society can be considered to be largely 
involuntary. That is, one is born into a society, and by 
learning its norms, values and customs, has little 
opportunity to adjust to any other type of situation. In 
addition, a belief in a consensus model of society has been 
deeply eroded. 


Some see the law as little more than a tool of the ruling 
elite. 


Laws, rather than reflecting a consensus, are seen as 
Shaped by the powerful (Kolko, 1962; Turk, 1969; Quinney, 
1974). 


In regard to fraud in Medicare/Medicaid, physicians offer a 
unique opportunity for studying the effects of legitimacy of 
government rules on participants' behavior. Program 
regulations negatively affect participation by physicians 
(Mitchell and Cromwell, 1982). In addition, dissatisfaction 
with repayment by the government has been suggested as 
a factor increasing fraud and abuse against the programs 
(Pontell, et al., 1984). Some physicians over utilize, charge 
for services never rendered, and commit other illegal act to 
make back some of the monies that they believe is rightfully 
due them We can assume that if too many of the rules and 
regulations of Medicare/ Medicaid are unacceptable to 
physicians, they will not participate. Given the power of the 
medical profession and the structure of medical practice, it 
is extremely difficult to implement penalties. To the extent 
that this is true it will be equally difficult to affect physician 
behavior through punishment. 


Conclusion 


The present paper illustrates a number of things about the 
punishment and control of white-collar crime. It suggests, on 
the basis of its review of Medicare and Medicaid violations 
by physicians, that a strong profession can insulate itself 
from effective legal action against its members. In part, this 
is because of professional power; in part, it is because the 
laws and rule 
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violated are impossible to enforce stringently with resources 
allocated any probably with any kind of reasonable 
resources. 


There might be improve detection in the future, but only a 
change in the structure of the program will significantly alter 
the level of violations. Computers ultimately will see to it 
that interest payments from banks show up on taxpayers' 
returns, but there is litthe way to monitor underground cash 
payments. So, too, will doctors be able to over utilize for 
personal profit until they become salaried employees. 
Though absolute control of most any crime is well beyond 
enforcement ability, the story of medical fraud and abuse 
adds to the argument that white-collar offenders benefit 
from a policy of benign neglect, largely traceable to their 
ability to impose their own definitions of control upon those 
who might be in a position to impose tougher regulation. 


*This research was supported by a grant from the National 
Institute of Justice, U.S. Department of Justice (82-IJ-CX- 
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bodies. The authors wish to thank Fran Renner and Beth 
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4. Sanctions against corporations: economic 
efficiency or legal efficacy? 


Brent Fisse* 


Corporate wrongdoing, in the sense of unlawful conduct 
committed by on behalf of a company, is a serious social 
problem of our time. The economic costs alone are massive; 
by any estimate, they greatly overshadow he economic 
costs of unlawful conduct by individuals acting on their own 
behalf. The physical costs of corporate wrongs are also 
heavy; estimates vary but it seems undeniable that unlawful 
corporate conduct kills or maims are more people than does 
unlawful conduct by persons acting on their own account. 
Furthermore, the speculation is rife that corporate 
wrongdoing erodes the moral fabric of society; as Edwin 
Sutherland suggested (in 1949): The financial cost from 
white collar crime, great as it is, is less important than the 
damage to social relations. White collar crimes violate trust 
and, therefore, create distrust; this lowers social morale and 
produces social disorganization. 


These perceptions are not elitist academic exaggerations 
but are shared by many in the general community. Surveys 
have shown that the once prevalent supposition that 
corporate illegal-ity is “morally neutral” or merely 
“economic” does not reflect public opinion. For instance, in 
one U.S. survey of attitudes toward the seriousness of 
crimes, a national sample of 8,000 


respondents rated white collar crimes involving injury to 
persons (e.g., lethal toxic waste pollution) as extremely 
serious, and more so than many main street offenses 
(including robbery with violence). In addition to the result of 
this and other polls, there have been numerous outcries 
over actual or alleged corporate offenses. The Bhopal 
disaster, the Seveso scandal, the Pentagon defense contract 
swindles, the Kepone affair, and the Ford Pinto allegations 
are merely a few of the incidents in recent history 31 
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which have aroused widespread public resentment toward 
questionable corporate behavior. 


Serious as unlawful corporate harm doing or risk taking 
often is, the response in law frequently amounts to a rap on 
the knuckles. In the ever of a successful prosecution being 
mounted, the sentence is typically a low fine. This is true 
even in an area such as industrial health and safety when 
death and serious injury are at stake. In numerous cases 
where an industrial safety violation has resulted in death or 
severe injury the sanction imposed on the company has 
been a paltry fine or monetary penalty. 


Remarkably, the fines imposed for antitrust violations and 
consumer protection offenses have usually been much 
higher. 


Nonetheless, a cash punishment amounting to say 5-10% of 
the annual profits of a corporate offender pale into 
insignificance when compared with the severity of the 
sanctions which can be and often are imposed on 
individuals for street offenses. Apart from the 
inegalitarianism of this approach, it seems fanciful to 


suppose that fines or monetary penalties at the level now 
typically imposed on companies provide a cogent deterrent 
threat. Thus, a recent study of antitrust penalties under the 
Australian Trade Practices Act led its author to this 
conclusion: Deterrence can only be effectively provided if 
the courts are prepared to impose heavy penalties. 
Corporate executives may only be deterred from engaging 
in anti-competitive conduct if they face a realistic prospect 
of very large penalties, or if some social stigma is attached 
to being found guilty of antitrust offenses. Unfortunately, 
there is scant evidence that all these requirements are 
being presently met in the enforcement of the Australian 
antitrust legislation. 


If more effective sanctions against corporate wrongdoing 
are needed, what exactly should be done to re-arm the law? 
A proposal current in the United States and abroad is that 
we should develop a regime of monetary penalties based on 
the canon of economic efficiency. Under this approach, 
corporate offenders would be punished according to a 
calculus aimed at achieving the 


“biggest bang” for the enforcement buck. According to this 
calculus, monetary penalties are usually taken to be the 
least costly and hence optimal means of controlling crime. 
Numerous equations for ascertaining the optimal type and 
amount of punishment have been formulated of varying 
degrees of sophistication. One important feature is that the 
level of punishment costs should be geared not merely to 
the loss or gain flowing from 
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an offense, but to the probability of detection and 
conviction; a 10% chance of detection and conviction would 
result in a punishment cost 10 times higher than if the 
probability of detection and conviction were 1. On this 
theme there are many variations, including the per se 
formula put forward by Kenneth Elzinga and William Breit in 
their leading work, The Antitrust Penalties. According to 
Elzinga and Breit, antitrust violations should be penalized by 
a mandatory penalty of 25% of a firm's pre-tax profits for 
every year of anti-competitive activity. 


The argument of the essay presented here is that economic 
efficiency is unsatisfactory as a guide to the development of 
more effective sanctions against corporations. First, 
monetary exaction is an inept means of punishment in 
many ways, including its inability to pinch directly on the 
managerial nerves of corporate governance, and its 
proneness to inflict over spills on innocent workers, 
Shareholders and consumers. Second, corporations 
conceivably can be punished otherwise than by means of 
fines and the more promising possible additional forms of 
sanction— 


stock dilution (equity fines), probation and punitive 
injunctions, publicity orders, and community service orders 
—seem capable of overcoming the worst limitations of 
monetary punishment. 


Third, attractive as the canon of economic efficiency may 
be, it has several inegalitarian tendencies if used as a 
foundation for the design of sanctions against corporations. 


Limitations of fines and monetary penalties We now 
rely very heavily on fines or civil monetary penalties as the 
means of sanctioning corporate violators. Although fines or 
monetary penalties are advantageous in some important 


respects (notably ease of administration, noninterference in 
the internal affairs of corporations, and contribution toward 
the costs of enforcement), they are subject to a number of 
limitations which are reviewed below. These limitations are 
Significant and impel a search for additional forms of 
sanction. 


Limited punitive impact 


It is often said that the only major weakness of fines or 
monetary penalties against corporations is that courts and 
legislatures have not been willing to set them high enough 
to provide a real deterrent. The solution, according to many 
commentators, is to follow the canon of economic efficiency 
by providing for and applying much higher fines or 
monetary penalties. This solution is problematical 
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because the potential punitive impact of monetary 
punishment is necessarily limited by the extent to which 
money can count as a deterrent, retributive or rehabilitative 
factor in the control of corporate wrongdoing. 


An initial limitation of monetary punishment is that 
corporate defendants often do not have the resources to 
pay fines or monetary penalties in the amount theoretically 
required for effective deterrence. As John C. Coffee, Jr. has 
explained, fines against corporations are confronted by a 
“deterrence trap:” 


The maximum meaningful fine that can be levied against 
any corporate offender is necessarily bounded by its wealth. 
Logically, a small corporation is no more threatened by a $5 
million fine than by a $500,000 fine if both are beyond its 
ability to pay. In short, our ability to deter the corporation 
may be confounded by our inability to set an adequate 
punishment cost which does not exceed the corporation's 
resources. 


Similarly, from the standpoint of retribution, the fine 
warranted by an offense may be much larger than a 
corporate defendant is able to pay. We then face what may 
be called a “retribution trap.” 


This problem has been raised by John Braithwaite: 


[Can] we imagine any penalty short of revoking the 
corporation's right to sell drugs which would be 
commensurate to the harm caused by the fraud and deceit 
of a thalidomide disaster? Given what we know about how 
disapproving the community feels toward corporate crime, 
there may be many situations where the deserved monetary 
or other punishment bankrupts the company. 


The community then cuts off its nose to spite its face. 


Another significant limitation is that cash fines or penalties 
against corporations pose a monetary threat which is not 
well tuned to the non-financial values that partly govern 
organizational decision making. Although it often said that 
corporate activity is normally undertaken to reap some 
economic benefit and that corporate decision makers 
choose courses of action based on a calculation of financial 
costs and benefits, non-financial value are also important. 
Managerial motivation, like human motivation in general, is 
not confined to satisfaction of monetary want but includes 
the urge for power, the desire for prestige, the creative 
urge, and the need for security Since fines or monetary 
penalties against corporations touch upon these non- 
monetary managerial motivations only obliquely, their 
sanctioning capacity is restricted. Furthermore, although 
profit may be the predominant goal of business corporations 
from an external viewpoint, the 
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profit goal is often overshadowed within a corporation by 
the more immediate goals of organizational sub-units. This 
phenomenon has been well described by Christophe Stone: 
As corporations become more complex, they tend to 
subdivide into various departments according to 
geographical divisions (manufacturing areas and distribution 
territories), functioning defined groups (finance, sales, 
advertising, legal) ... The central organization cannot leave 
each of those groups at large to realize 


‘profit goal' as it sees best. Rather, the farther and farther 
down the operational ladder one moves, the more the 'profit 
goal' has to be translated into sub-goals—targets and 
objectives for the shop, the department, the plant, the 
division, the subsidiary. It is these sub-goals that define the 
task environment of the people actually engaged in 
production at such a plant, not some abstract 


‘corporate profit.' 


It should also be remembered that corporate personnel 
conceive their own ends in terms which may diverge 
substantially from the goals of their corporation or its 
organizational sub-units. For instance, lower management 
may falsify pollution compliance reports to avoid closure of 
an obsolete plant, not so much to maximize profits for the 
firm as to save their own jobs or reputation in the local 
community. 


Devaluation of the gravity of corporate crime One of 
the traditional hallmarks of the criminal law has been the 
stress placed on the socially-unwanted nature of offenses. 


From the standpoint of both deterrence and retribution, 
reliance has been placed on the technique of denouncing 


certain forms of conduct as wrong and un-purchasable even 
if he offender has the capacity to provide monetary redress. 
Given that many kinds of corporate offenses are patently 
unwanted by the community, it seems insensitive to make 
fines available as the only punitive sanction for such 
offenses. Fines do not emphatically convey the message 
that serious offenses are unwanted. Rather, the impression 
fostered is that the commission of rime is permissible 
provided there is willingness to pay the going price. 


Murder, manslaughter, theft and at least all the more 
serious offense protect interests which transcend monetary 
value and this is one reason why provision has been made 
for jail and other non-monetary forms of punishment. The 
provision of jail, community service and probation as 
sentencing options in addition to that of the fine signifies 
that the offense is not merely “economic crime” 
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which can be purchased by payment of a fine but unwanted 
behavior which society has denounced and prohibited. 


Consider the infamous cost-benefit analysis which the Ford 
Motor Company allegedly used in designing the fuel tank 
system of the Pinto subcompact (the car “that carried death 
in the boot’). 


The allegation, will be recalled, was that Ford callously 
chose not to make “an $11-per-car improvement that would 
prevent 180 fiery deaths a year.” The intense public hostility 
expressed against Ford in relation to this episode revealed 
an understandable antipathy to the notion that human lives 
should be valued simply in terms of money. Yet what if Ford 
had in fact been convicted unlawful homicide? Merely to 


have fined the company would have reduced the law to 
making a simplistic and insensitive monetary evaluation of 
much the same kind as that for which Ford had been 
condemned by the general public. 


Compromise of individual accountability An additional 
consideration is that fines or monetary penalties against 
corporations target at the corporate entity and not the 
personnel who should be held individually accountable for 
the offense involved. This would matter little if any 
personnel at fault were proceeded against criminally or eve 
civilly, but proceedings against corporate officers or 
employees are not always brought. 


Given the limited resources of enforcement agencies seems 
inevitable that the targets of prosecution will often be 
corporation and that individual accountability frequently will 
be attainable only by pressuring corporate defendants to 
take internal disciplinary measures. Fines or monetary 
penalties poorly reflect this strategy of enforced self- 
discipline since they provide no guarantee that a corporate 
defendant will in fact take disciplinary action. Moreover, 
corporations have incentives which tend to inhibit 
disciplinary reaction. A disciplinary program may be too 
disruptive, too embarrassing for those exercising 
managerial control, or too fertile a source of evidence for 
subsequent civil litigation against the company or its 
officers. In short, the impact of enforcement can easily stop 
with a corporate pay-out, not because of any socially 
justified departure from the traditional value of individual 
accountability, but rather because that is the cheapest or 
most self-protective course for a corporate defendant to 
adopt. 


The ease with which fines against corporations can be used 
to sell out individual accountability is illustrated by the deal 


struck in 1981 to settle the McDonnell-Douglas bribery affair 
with Pak- 
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istani Airlines. Fraud and conspiracy charges against four 
top McDonnell-Douglas executives were dropped in return 
for a guilty plea by the company to charges of fraud and 
making false statements. Under the plea agreement 
McDonnell incurred a fine of $55,000 and agreed to pay 
$1.2 million in civil damages. 


This deal was struck at a meeting between the U.S. 
Associate Attorney General and representatives of 
McDonnell-Douglas. 


The prosecutors in the case (who had not been invited to 
the meeting and subsequently resigned from the Justice 
Department) were of the view that the liability of the four 
executives had been 


“bought off” by the settlement. 


Non-assurance of responsive corporate reform In 
theory, fines or monetary penalties against corporations are 
supposed to catalyze reform of organizational compliance 
systems, but in practice change need not occur. 


Corporate managers may decide to treat fines as recurrent 
business losses for shareholders or workers to bear. 
Depending upon competitive pressures, those losses might 
also be passed onto consumers. Preventive procedures or 
policies may be revised, but there is no obligation to react in 
this way, even when the offense subject to sentence 
resulted from palpably defective organizational controls. 


Instructive in this regard are the findings of Hopkins’ 
valuable empirical study of the impact of prosecutions and 
fines under the Australian Trade Practices Act. In the 17 case 
histories of misleading advertising studied, the offenses 
committed by 15 of the companies were interpreted as 
largely attributable to defective standard operating 
procedures after prosecution. Nine of these 15 companies 
changed their operating procedures accordingly. Two made 
minor changes which were less than fully satisfactory. Two 
further companies made no changes and for the two 
remaining companies information was unavailable. The 
conclusion drawn by Hopkins was that: 


[w]here defective operating procedures were involved ... the 
prosecution can be said to have led to significant 
organizational improvement in at least 60 percent of cases. 
On the face of it the prosecutions have had a substantial 
preventive effect on the companies concerned. 


However, in approximately 40 percent of the cases studied, 
the companies concerned failed to provide a responsive 
program of organizational reform. The further conclusion 
may thus be drawn 
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that fines or monetary penalties may maximize corporate 
freedom by trusting corporations to exercise adequate 
internal control, but they are inept where companies cannot 
be trusted to institute adequate crime-preventive controls. 


Loss-minimization via subsidiaries Account must also be 
taken of the potential vulnerability of fines to loss 
minimization through the use of subsidiary corporations as a 
cushion. B3 operating through subsidiaries, large 


enterprises can exploit the principle that an incorporated 
subsidiary is a distinct legal entity from its parent or holding 
company. Under the principle of separate corporate identity, 
subsidiary is answerable only for its own conduct and any 
fine imposed or a subsidiary is assessed by reference to its 
own financial state and not that of the parent or holding 
company. 


This stratagem for cushioning the impact of fines became 
notorious when shortly after the turn of the century, Judge 
Landis unsuccessfully attempted to fine Standard Oil $29 
million for illegal freight charge rebating. Landis maintained 
that the defendant, the Standard Oil Co. of Indiana, was a 
puppet of the giant Standard Oil Co. of New Jersey, and he 
expressly geared the $29 million fine to the financial 
resources and compliance performance or the parent 
company. On appeal, the fine was struck down as manifestly 
excessive because the defendant was not the parent, 
Standard Oil of New Jersey, but the subsidiary, Standard Oil 
of Indiana. 


The distinct legal status of incorporated subsidiaries 
continues to obstruct the effective administration of fines. 
One example is the Browning Arms case in Canada in the 
mid-seventies. The fully-owned local subsidiary, a company 
with a turnover of $C140,000, was convicted of resale price 
maintenance and fined $C60,000. On appeal, the fine was 
reduced to $C10,000. For the parent U.S. company, which 
had a turnover of $C55 million, this fine was hardly a 
punishment which jolted the conscience, but a minor 
expense of doing business in Canada. 


One response to this problem is to pierce the corporate veil 
by statute and to enable fines to be assessed according to 
some index of the financial resources of the overall 
enterprise. Under the European Economic Community 


antitrust laws, fines may run up to 10% of the offending 
company's previous year's turnover. In the case of 
multinationals, the fine can be based on the world 
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turnover of the enterprise, not just the turnover generated 
within the EEC by a local subsidiary. 


However, this is an imperfect solution. Fines are ultimately 
enforceable by seizing the defendant's assets. Thus, the 
enforce-ability of a large fine based on the global turnover 
of a multinational is governed by the extent of the assets of 
the local subsidiary and usually these are relatively small. 
And even where those assets are sufficient to cover such a 
fine, enforcing payment may drive the local operation out of 
business, with disastrous effects on workers and trade 
creditors. 


Overspills 


It is notorious that fines or monetary penalties can inflict 
unacceptable overspills on innocent shareholders, 
consumers and workers. 


A long-standing objection to fines against corporations is 
that their impact within the firm falls unjustly on 
shareholders (through reduced dividends or lower share 
prices) rather than on managers. Managers are usually 
much better positioned than shareholders to exert control 
over corporate harm doing or risk taking and so should bear 
the greater burden of fines. The managers bear the greater 
burden only if they happen to hold the bulk of the corporate 
offender's shares. In companies of any size this is rarely the 
case. 


The problem of spillovers of fines onto consumers and 
workers is also well Known. Depending on the 
characteristics of the relevant market, heavily fining a 
corporation may lead to consumer price hikes, worker 
layoffs, increase resistance to demands for higher wages, 
and other damage to hapless third parties. When General 
Motors catches a cold, so it is still said, the world sneezes. 


Conclusion as regards limitations of cash punishment 
Fines and monetary penalties, as assessed above, have 
many limitations as sanctions against corporations. 
However, these limitations should not 13, overstated. 


A conviction itself, regardless of the form of sentence, can 
have significant deterrent, retributive or rehabilitative value. 


Convictions strike at the desire for prestige and power 
within organizations and signal the need for critical self- 


reappraisal and correction. Furthermore, condemning a 
corporation by means of conviction imposes a stigma which, 
unlike monetary loss cannot 
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simply be written off as a business cost or passed on to 
others. 


The impact of convictions alone, however, is limited. 
Corporate convictions are often not publicized through 
either the news media or through the convicted 
corporation's own channels of communication. Moreover, 
even if news of conviction did lead to a scandal, there is no 
guarantee that the company concerned would react by 
undertaking a program of responsive internal discipline or 
organizational reform. 


Another consideration which is important in practice is the 
impact of legal costs; these can and often do exceed the 
amount of the fine or monetary penalty imposed. For this 
reason, it has sometimes been urged that there is no need 
to introduce additional forms of sanction against 
corporations However, this contention may be rejected, on 
two main grounds. First, the impact of legal costs is often 
high for those who defend themselves against charges of 
manslaughter, theft, or attempting to pervert the course of 
justice and yet this consideration has not been regarded as 
a sufficient reason for making such offenses subject to 
punishment only by means of a fine. Second, where heavy 
legal costs have been incurred, that factor could be taken 
into account in mitigation of sentence; if so, the appropriate 
sentence might not necessarily be further monetary 


exaction but a non-monetary punishment such as 
community service. 


Additional sanctions against corporations: their 
potential for overcoming the limitations of fines What 
additional forms of sanction against corporations might be 
used? Dissolution, disqualification from government 
contracts, production bans, and other forms of 
incapacitation have often been made available but, 
whatever the possible attraction of any analogy to 
imprisonment, these forms of sanction are extreme and, if 
used, can easily cause worse side-effects (e. g. layoffs of 
workers) than the harm prevented. There are more 
promising possibilities, however, namely stock dilution 
(equity fines), probation and punitive injunctions, publicity 
orders, and community service orders. These alternatives 
are now outlined together with their main potential 
advantages over fines. 


Stock dilution (equity fines) 


One possible alternative to fines or monetary penalties is 
stock dilution, an imaginative approach recently proposed 
by John C. 


Coffee, Jr. The proposal, in essence, is this: 
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[W]hen very severe fines need to be imposed on the 
corporation, they should be imposed not in cash, but in the 
securities of the corporation. The convicted corporation 
should be required to authorize and issue such number of 
Shares to the state's crime victim compensation fund as 
would have an expected market value equal to the cash fine 


necessary to deter illegal activity. The fund should then be 
able to liquidate the securities in whatever manner 
maximizes its return. 


This proposal could be fine-tuned to advantage in various 
ways, as by providing for a statutory list of appropriate 
beneficiaries of the shares create (e.g. in the context of 
environmental offenses, conservation foundations, for 
consumer protection offenses, consumer organizations) but 
the basic idea-watering down shares rather than exacting 
money—is a classically straight forward instance of lateral 
thinking. 


One advantage of stock dilution, as compared with cash 
fines or monetary penalties, is that they would side-step the 
deterrence or retribution trap which arises when the wealth 
of a corporation places an upper limit on monetary 
punishment, and where this upper limit is less than the 
amour required to deter or requite corporate crime. To put 
the point simply, by appropriating fixed as well as liquid 
assets, the sanction of stock dilution raises the upper limit 
of the amount collectible. Moreover, the upper limit is raised 
further by the capacity of stock dilution to reach future 
assets in addition to current assets. The public seizes not 
just whatever cash the company can find to pay a fine or 
monetary penalty but a share in future earnings as well as 
ownership rights in its plant, equipment, and property 
investments. The basic explanation for this, as Coffee has 
indicated, is that the market valuation of most companies 
vastly exceeds their cash resources: The equity fine is a 
response to the basic precept of the economist that the 
value of the firm is the discounted present value of its 
expected future earnings. An equity fine permits society to 
reach its future earnings today by seizing a share of the 
firm's equity (which is, of course, equal in value to the 
market's perception of the discounted present value of 


those earnings) Another advantage of stock dilution over a 
fine or monetary penalty that the problem of overspills to 
workers and consumers would be reduced. Stock dilution 
(equity fines) would not occasion these unwanted spillovers; 
Shareholders would bear the burden just as other losses are 
borne by them when the company in which they have 
invested is unsuccessful. A limitation of this 
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type of sanction is that the impact of equity fines falls on all 
Shareholders and does not discriminate between those who 
wield managerial control and those who are merely 
relatively powerless outsiders. 


Useful as punitive stock dilution orders would be as a means 
of outflanking the deterrence and retribution traps, standing 
alone they could not be expected to overcome other major 
limitations of fines or monetary penalties against 
corporations. Above all, they would not be capable of 
overcoming the following limitations: lack of congruence 
with non-financial values in organizational decision making, 
compromise of individual accountability, and non-assurance 
of responsive corporate reform. 


As regards congruence with non-financial values in 
organizational decision making, dilution of stock value could 
have some adverse effects upon corporate and managerial 
prestige and power, yet the punitive impact would remain 
predominantly financial. Coffee has urged that equity fines 
would play on managerial fear of hostile takeover bids, on 
the basis that vesting a large marketable block of shares in 
a free agent such as a crime victim compensation fund 
would make a corporation a more inviting target fora 


takeover operation. However, the block of shares created by 
an equity fine would normally have to be very large to 
create any serious risk of takeover for a large company. 


Equity fines might help to promote individual accountability 
to some extent but this effect would not necessarily occur. 
Equity fines would make a more significant impression on 
shareholders than would cash fines or penalties and hence 
securities analysts and stockbrokers might begin to caution 
against buying into companies with inadequate compliance 
systems. Moreover, if severe equity fines were in fact 
imposed, shareholders might also insist upon internal 
disciplinary action by management. Thus, there could be 
more chance that punishing the corporate entity would 
result in the disciplining of individuals within the 
organization. However, there would be no guarantee of this. 
Shareholders might still decide to cut their losses and let 
managers pursue their business or, as another option, exit 
towards other investment opportunities instead of 
remaining to express their voice. 


Nor would stock dilution ensure that corporate defendants 
take adequate organizational precautions against re- 
offending. By reason of the greater possible severity of 
equity fines, corporations could be put under more pressure 
to take such precautions, but that increase in pressure 
would stop short of 
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intervention by the state in the internal workings of the 
organization. Accordingly, like cash fines or penalties, 
punitive stock dilution orders would not guarantee the 
correction of violation-prone procedures or policies. The 


organization would remain a black box prodded by the law 
only from outside. 


Probation and punitive injunctions Although it is 
sometimes said that corporations are inappropriate subject 
for rehabilitation, this overlooks corporate probation, a 
sentence use increasingly in the United States. Several 
proposals have now been advance for the more extensive 
utilization of this option, probation being a convenient 
platform upon which to base a number of more 
particularized sanctions. Of these more particularized 
sanctions, the main possibilities are probation orders 
mandating internal discipline or organizational reform. And 
beyond probation, there is the tougher possible option of 
the punitive injunction. 


Internal discipline orders have been advocated by the 
Mitchell Committee in South Australia, the suggestion being 
as follows: Essentially, internal discipline orders would 
require a corporation to investigate an offense committed 
on its behalf, undertake appropriate disciplinary 
proceedings, and return a detailed and satisfactory 
compliance report to the court issuing the particular order. 
In the event of unreasonable non-compliance corporate 
criminal responsibility would be necessary in some cases, 
but usually it would be sufficient to impose individual 
criminal responsibility on those personnel specified in the 
order as responsible for securing compliance. Unlike the 
system of Frankpledge, the object of internal discipline 
orders thus would not be to produce guilty individuals to the 
prosecuting authorities, but to cast part of the burden of 
enforcement squarely upon the enterprise on whose behalf 
an offense has been committed. 


At first glance, this proposal may seem unworkable in so far 
as it would require corporations to confess wrongdoing on 


the part of its officers or employees and then administer 
punishment itself. However, this reaction seems to overlook 
the importance attached to internal discipline throughout 
the history of corporate regulation. For instance, enforced 
internal discipline was expressly the policy adopted by the 
Securities and Exchange Commission in its successful 
Campaign against foreign bribery during the mid-1970s. 
Faced with hundreds of likely corporate violators and 
thousands of individual suspects, the SEC implemented a 
“voluntary disclosure program” which pressurized the 
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corporations into taking internal disciplinary action. The 
basic strategy underlying such an approach, it should be 
emphasized, is to make a direct appeal to rational self- 
interest. If the corporation and its managerial personnel are 
threatened with severe sanctions in the event of non- 
compliance, compliance commends itself as the lesser of 
two evils. 


Organizational reform orders have been proposed, under 
various labels, by a number of reform agencies and 
commentators. The common emphasis of these proposals is 
that corporate compliance policies and procedures should 
be revised under court scrutiny when organizational reform 
is necessary to guard against repetition of an offense. This 
approach has recently been recommended under the 
American Bar Association's Standards for Criminal Justice as 
Standard 18.2.8(a)(v). These standards allow for continuing 
judicial oversight over corporate activities, oversight to be 
implemented: 


... through the use of recognized reporting, record keeping, 
and auditing controls designed to increase internal 
accountability ... 


It shout be noted that the ABA proposal would not require 
the probation service to assume onerous new duties of 
corporate supervision. Where supervision is required, 
reliance would be placed on an experienced corporate 
attorney, firm of auditors, or a professional director. 


An initial question raised by the ABA model is whether it 
goes far enough toward providing an effective sanction. 
Probation and continuing judicial oversight are rather benign 
sanctions. 


Certainly probation has usually bee] regarded as a soft 
sentencing option because it is more in the nature of 
rehabilitative remedy than a deterrent or retributive 
punishment. Serious cases, it may be argued, call for a more 
potent sanction which can punish as well as spur internal 
compliance. 


A sanction well-suited for this purpose would be the punitive 
injunction a variant of the civil mandatory injunction. A 
punitive injunction could be used not only to require a 
corporate defendant to revamp its internal controls but also 
to do so in some punitively demanding way. Instead of 
requiring a defendant merely to remedy the situation by 
introducing state of-the-art preventive equipment or 
procedures, it would be possible to insist on the 
development of innovative techniques. The punitive 
injunction could thus serve as both punishment and super- 
remedy. 


If internal discipline and organizational reform orders were 
available a probationary conditions or punitive injunctions, 


they 
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would provide a means of overcoming the worst limitations 
of fines or monetary penalties against corporations. 


First, the deterrence or retribution trap which confronts 
attempts to impose heavy cash fines or penalties could 
largely be skirted by recourse to internal discipline or 
organizational reform orders. The deterrent or retributive 
impact of these sanctions would rest largely on financial or 
nonfinancial internal disciplinary sanctions and detraction 
from corporate or managerial power, and these are impacts 
which, unless carried to extremes, can be borne by 
corporations without sending them into financial ruin. 


Second, internal discipline and organizational reform orders 
would be much more congruent with non-financial values in 
organizational decision making. Corporate and managerial 
power would be affected directly, corporate and managerial 
prestige would be threatened at least to some extent and 
the goals of organizational sub-units would be immediately 
relevant to probationary or injunctive review of a company's 
compliance procedures. 


Third, punitive injunctions, unlike cash or equity fines, would 
clearly manifest the unwanted nature of serious corporate 
crime. 


The message conveyed would be that offenses are not 
convertible into financial business expenses or share value 
losses but amount to deprivations of human well-being 
which, because they are not compensable, are prohibited 
and preventable by forcible restraint upon corporate choice. 


Fourth, internal discipline orders would enable corporate 
offenders to be sanctioned in such a way as to promote 
individual accountability for corporate offenses. Unlike fines 
or monetary penalties, this type of sanction would be 
targeted directly towards those personnel who were 
implicated in the offense subject to sentence. 


Fifth, as far as catalyzing organizational reform is 
concerned, probationary conditions or punitive injunctions 
would provide the most obvious method for insisting that 
corporate defendants respond adequately to any structural 
or other institutional problems which have occasioned the 
commission of an offense. Take the Digital case. Instead of 
imposing a monetary penalty and hoping for a revitalized 
compliance effort, it would be possible to require the 
company to revise its export screening procedures, to use 
its international facilities to audit the destination of products 
supplied, to report back to the enforcement agency at 
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periodic intervals and, if necessary, to have those reports 
verified by an independent monitor. 


Sixth, the problem of overspills would be greatly reduced. 
The dominant impact of probation or punitive injunctions 
would be interference with managerial power and prestige, 
not exaction of cash or dilution of the value of shares. 
Accordingly, the loss inflicted would flow mainly to 
managers rather than to shareholders, workers or 
consumers. And instead of making an indiscriminate attack 
on all managers, it would be possible to target particular 
managers or classes of manager under the terms of the 
probationary or injunctive order imposed. 


The main question surrounding the prospect of probationary 
directives and punitive injunctions is whether they could be 
used without subjecting corporations to inefficient and 
excessively intrusive governmental intervention. Two 
answers may be given here. First, we tolerate the high social 
costs of imprisonment because fines of sufficient deterrent 
or retributive weight typically cannot be paid by individual 
offenders. Because we tolerate these costs, the 
administrative and other costs associated with corporate 
probation or punitive injunctions may be defended ona 
similes ground. The deterrent and retributive traps created 
by the limited wealth of corporations require us either to 
maintain a crime control system based on cash fines, which 
cannot be expected to work, or to resort to an alternative 
means of control which, although regrettably more costly, is 
more likely to be effective. 


Second, probation or punitive injunctions could be controller 
in such a way as to avoid corporations being subjected to 
any over-bearing regime of state control. For one thing, the 
customary sentencing practice of imposing severe sanctions 
only for serious offenses is unlikely to be abandoned. For 
another, sentencing criteria could and should be devised so 
as to maximize freedom of enterprise in compliance 
systems. One possibility would be to stipulate in the 
empowering legislation that, wherever practicable, 
corporate defendants be given the opportunity to indicate 
before sentence what disciplinary or other steps they 
propose to take in response to their conviction for an 
offense. 


Publicity 


A third possibility is to make adverse publicity available as a 
formal court ordered punitive sanction. This form of sanction 
should be contrasted with merely remedial publicity orders 
(e. g. 


corrective advertising orders). 
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This approach, which goes back to the English Bread Acts of 
the early nineteenth century, was suggested in 1970 by the 
U.S. 


National Commission on Reform of Federal Criminal Laws 
(the Brown Commission) Section 405 of the Brown 
Commission's Study Draft provided in relevant part a 
follows: When an organization is convicted of an offense, the 
court may, in addition to or in lieu of imposing other 
authorized sanctions 


.. require the organization to give appropriate publicity to 
the conviction by notice to the class or classes of persons or 
sector of the public interested in or affected by the 
conviction, by advertising in designated areas or by 
designated media, or... 


This proposal was never implemented. However, the idea 
has since been revived, partly because of a growing 
realization that most corporations are highly sensitive about 
their prestige as an interest over and above (although 
overlapping with) profits. 


Apart from the patent relevance of prestige to everyday 
corporate public relations exercises, the reactions of 
companies themselves to adverse publicity has been the 
Subject of empirical enquiry in a recent study of the impacts 
of adverse publicity on 17 major U.S. and Australasian 
companies. One of the conclusions emerging from this study 
was that senior executives experienced anguish or at least 
concern over their perception that corporate prestige had 
been assaulted by adverse publicity, even when the 
publicity had no adverse impacts on profits or share prices. 


Another reason for the revival of interest in adverse 
publicity as a sanction against corporations has been a 
mounting dissatisfaction with the punitive capacity of fines 
or monetary penalties. Thus, in a recent case of toxic waste 
dumping in Los Angeles, the defendant corporation was 
ordered to advertise its crime in The Wall Street Journal. In 
the opinion of the judge imposing sentence, deterrence 
required a punishment that could not be regarded as “just 
another cost of doing business.” 


An interesting philosophical basis for using publicity as a 
Sanction has recently been advanced by Peter French. At 
present, French argues, criminal law reflects a guilt-based 
system of morality and such an approach is objectionable on 
many grounds. 


A shame-based morality is more commendable because it 
stresses forward-looking exemplary models of behavior 
rather than retrogressive introspection, but this and other 
features of a shame-based approach have been relatively 
neglected in the past. 


In French's view, the sanction of publicity is necessary if 
shame is to be used effectively as a means of social control. 
Essentially, 
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shame is seen as a viSual concept and one dependent on a 
sensibility to oneself. An adept penal system, it is 
maintained, is one that can induce shame when there has 
been a notable incongruity with accepted models of 
behavior, and uses the visual and media capabilities society 
to bring out the incongruity and to channel the offender's 
behavior in an exemplary direction. 


In what respects might punitive publicity sanctions help to 
overcome the previously-described limitations of fines or 
monetary penalties? 


First, publicity orders could be used without falling into the 
deterrent and retribution traps which exist where a company 
has committed a serious offense but lacks sufficient liquidity 
to pay a fine in an appropriate large amount. Second, 
publicity orders would be directed primarily toward the 
infliction of loss of corporate prestige, and hence would 
achieve congruence with this important non-financial value 
in organizational decision making. 


Third, adverse publicity orders would provide a sanction 
unique well-equipped to express the socially-unwanted 
nature of serious corporate offenses. The potential in this 
regard is well illustrated by the publicity recently imposed 
on American Caster Corporation for unlawful toxic was 
disposal. The advertisement which the company was 
required to place the Los Angeles Times bore the heading 
“WARNING” and read partly follows: Pollution of our 
environment has become a crisis. Intentional clandestine 
acts of illegal disposal of hazardous waste, or 


“midnight dumping” are violent crimes against the 
community. 


Fourth, adverse publicity orders against corporate 
defendants would not necessarily be exclusively corporate 
in orientation but, with the aid of probation, could also help 
to promote individual accountability. As Coffee has 
suggested there is a valuable hint to be taken from the 
McCloy report documenting Gulf Oil's bribery practices. The 
report, prepared by an outside counsel in response to SEC 
enforcement initiatives, not only trigger, substantial 
procedural reforms but also hastened the resignation of 
officials named in it. Furthermore, the revelations in the 
report were such as receive the attention of the press, and 
the report itself became a paperback bestseller. Taking this 
example as a starting-point, Coffee has proposed that 
corporate offenders be required to employ outside counsel 
to prepare a compliance report which names the key 
personnel involved and outlines in readable form what they 
did. Probationary pre-sentence reports would mandatorily 
be prepared in considerable factual depth in the 
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expectation that such studies will either find an audience in 
their own right or, more typically, provide the database for 
investigative journalism. 


Fifth, although adverse publicity orders would not guarantee 
reform of procedures or policies likely to result in a 
corporation re-offending, they could be used in such a way 
as to put public pressure on a defendant to move in that 
direction. Thus, it would be possible when framing a 
publicity order to pay explicit attention to the nature of the 


steps, if any, taken by a corporation to undertake 
institutional changes after the commission of an offense. 


Sixth, adverse publicity orders could be designed to inflict 
loss of prestige primarily on managers and thereby to 
reduce overspills to workers and consumers. It may be 
argued in response that, even if adverse publicity were used 
primarily for the purpose of inflicting loss of prestige, 
unacceptable overspills through loss of sales would still 
result. However, this is not likely to be a significant problem 
except in the context of offenses relating to dangerous 
products, and in that context one has to weigh up the 
relative interests of workers, on the one hand, and 
consumer victims, on the other. 


Finally as regards potential advantages, adverse publicity 
could be useful where a local subsidiary of a multinational 
company is sentenced. As we have seen, the practical limit 
of a fine is governed by the amount of the subsidiary's 
assets and the extent to which those assets can be seized 
without crucifying local workers and trade creditors. A 
publicity sanction, by contrast, is not subject to these 
constraints because monetary loss is not the object of 
sentence; what matters is the corporate defendant's 
reputation. And once the focus shifts to reputation it is 
possible to transcend jurisdictional borders. Thus, the 
reputation of a subsidiary like Browning Arms Canada 
cannot be divorced from that of a parent company like 
Browning Arms U.S.; both stem from identical organizational 
roots. A publicity sanction of appropriate design would 
therefore be aimed not only at the local populace but also at 
the transnational range of people whose attitudes influence 
and govern the Browning Arms image in Canada; 
advertisements would need to be placed in leading U.S. 


and European media (selectively, so as to keep costs within 
reasonable bounds) as well as in local outlets. 


One objection to the introduction of adverse publicity as a 
formal sanction against corporations is that the impact of 
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publicity would be uncertain in impact whereas the quantum 
of cash or equity fines is fixed at a finite amount. 
Superficially plausible as this objection may be, it seems 
unpersuasive. To begin with, the comparison should relate 
to the actual impact of sanctions, not their formally 
quantified level. Sentences of adverse publicity (or 
probation, or community service) could also be imposed in 
terms of some formally quantified level of expenditure. This 
being so, it must be wondered whether the actual impact of 
fines or monetary penalties on corporations is any more 
predictable than the actual impact of adverse publicity (or 
probation, or community service). For example, when 
executives at Ford it Detroit were interviewed about the 
impact of a $7 million environmental fine imposed on their 
corporation in 1973, the answer was that, in a period when 
the demand for their cars was strong, the impact was 
minimal. But fortunes change quickly in the auto industry, 
and the impact of such a fine in the late 1970s or early 
1980s would have been utterly different. 


Beyond examples such as this, the point has already been 
made that, although fines or monetary penalties are 
Supposed in theory to catalyze internal discipline or 
organizational reform, the actual impact may easily be 
confined to payment of the monetary demand imposed. 


Community service 


Community service has been required as a condition of 
corporate probation or non-prosecution in several cases. In 
the two best-known instances, Unite States v. Allied 
Chemical Corporation and United States v. Olin Mathieson 
payment of money for charitable purposes was involved (in 
the former case to establish the Virginia Environmental 
Endowment; in the latter, to set up the New Haven 
Betterment Fund). Likewise, in a more recent case when a 
highway construction company was convicted of fraudulent 
tendering for highway contracts, the defendant was 
required to donate $1.5 million to endow a professorship in 
ethics at the University of Nebraska. This approach to 
sentencing, like that of imposing fines or monetary 
penalties, merely requires the defendant to write a check 
and, unlike the position in the case of fines or monetary 
penalties, gives the defendant a public relations bonus. 


By contrast, in United States v Danilow Pastry Co., six 
bakeries convicted of price-fixing were fined with substantial 
parts of the fines being suspended on the condition that the 
bakeries provide 12 months' free supplies of fresh baked 
goods to various needy 
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organizations in the New York area. In imposing this 
sentence, the court emphasized two factors. First, fines 
commensurate with the gravity of the offenses would 
bankrupt the defendants and send them out of business; 
and second, substituted payment by means of free supply of 
products to welfare organizations would require the 


defendants to make “symbolic restitution” for their offenses 
by doing something more exacting and thought-provoking 
than handing over money. 


Community service orders would offer several potential 
advantages over fines or monetary penalties. 


First, a sentence of personally-performed community service 
need not slip into the deterrence or retribution trap of 
limited corporate financial liquidity. Consider the position of 
the Distillers Company in the thalidomide tragedy. If, for 
argument's sake, the company had been convicted of a 
serious offense. Short of bankrupting a company in this 
predicament, it would be possible to subject it toa 
community service order requiring it to relieve the plight of 
victims. One suitable project would be to set up and 
administer a development and manufacturing facility to 
produce and supply artificial limbs, robotic devices, and 
other special aids which, by reason of their limited market, 
would not otherwise be produced by private enterprise. 
Were the court to require the company to continue the 
project over the lifetime of the thalidomide victims, whose 
needs would alter as they grew and their handicaps 
changed, the sentence would be serious in terms of both 
duration and cumulative impact, yet the immediate or 
annual cost to the company could be fixed at a level unlikely 
to cripple it. 


Second, community service orders would offer a means of 
impinging upon non-financial as well as financial 
motivations. 


Whereas cash fines or penalties require only the payment of 
money, personally-performed community service would 
require the expenditure of time and effort. 


Third, by requiring the expenditure of time and effort, 
community-set vice orders would help to project the 
unwanted corporate offense Whereas fines convey the 
impression that crime is open to those prepare to pay a 
tariff this form of sanction would tag such conduct “not for 
sale.’ 


Fourth, as far as promoting individual accountability is 
concerned, community service orders might help to 
stimulate internal discipline. In being forced to allocate 
personnel to a project of community service, corporate 
defendants might be encouraged to 
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ask those persons responsible for getting the company into 
trouble to perform the necessary acts of rescue. 


Fifth, there would also be some advantage in relation to the 
problem of overspills. Community service projects could 
create new employment opportunities for persons 
unemployed or at risk of being laid off. Although the projects 
would impose financial costs, and although these costs 
might be passed on to consumers, there would at least be a 
positive externality namely the service rendered to the 
community. 


The major limitation is that most kinds of community service 
order would lack the ability to provide any guarantee of 
adequate organizational reform after the commission of an 
offense. An exception to this would be a combined sentence 
of community service and probation requiring a defendant 
to develop innovative compliance controls and to prepare 
instructions and follow-up reports with a view to their use by 
other corporations as a freely available guide. 


The prospect of community service as a sanction against 
corporations raises two obvious concerns: first, the 
opportunity for judges to channel corporate resources into 
pet charity programs or frolicsome ventures; and second, 
and the risk of corporate cheating. These potential sources 
of trouble however, might be managed by appropriately 
design or management of the sanction. 


Capricious judicial allocation of resources could be kept in 
check by requiring that the community service projects bear 
a reasonable relationship either to the offense subject to 
sentence or to the offender's potential for rehabilitation. 
Alternatively, the problem could be avoided by requiring 
that the community service project be selected from a 
range of projects authorized by statute or delegated 
legislation. 


Less tractable is the risk of corporate cheating by falsifying 
compliance reports, recycling projects already completed in 
the normal course of business, or enlisting second or third 
rate personnel for the project. Yet even this minus danger 
might be curtailed by a well-designed set of safeguards. The 
possibilities include provision for court-appointed monitors, 
requirements that defendants bear the costs when there is a 
need to escalate supervision or independent verification, 
and an incentive in the form of recording no conviction 
when a defendant undertakes an exemplary project of 
community service. 
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Conclusion on additional sanctions against 
corporations Fines and monetary penalties are now used 
extensively as sanctions against corporations, but stock 


dilution (equity fines), probation and punitive injunctions, 
publicity orders, and community service also merit 
consideration additional sentencing options. These 
alternatives seem promising because increasing the variety 
of deterrent, retributive and rehabilitative impacts 
achievable against corporations, they offer ways of angling 
around the major imitations of monetary sanctions. This is 
not to suggest that fines or monetary penalties have no 
useful role to play. In many instances, especially less serious 
offenses, fines are often an expedient and adequate 
solution. Nor is it suggested that any one alternative 
represents some ideal type of sanction against corporations. 
The anatomy of corporate crime is so diverse that effective 
sentencing requires courts and tribunals to be equipped 
with a range of available sanctions, not merely one. 


Numerous points of detail need to be settled and cast in 
Suitable legislative form, but this should not distract 
attention from the need for sanctions which are capable of 
pressing upon the nerves of corporate decision making and 
thereby giving the law more chance of achieving 
deterrence, retribution, and rehabilitation. 


The objection undoubtedly will be raised that it is unjust to 
Subject corporations to more severe forms of punishment 
(especially adverse publicity and punitive injunctions) when 
there is no satisfactory legal concept of corporate fault; 
unlike the position in the case of individual offenders, the 
lay has failed to develop any workable concept of corporate 
blameworthiness. This is a large issue but two brief 
responses may suffice here. First, there is an increasing 
body of empirical evidence to the effect that enforcement 
agencies in the corporate arena lack both the resources and 
the willingness to prosecute except in extreme cases, 
notably those involving flagrant violation or persistent non- 
compliance despite warning. Second, looking ahead it is 


conceivable that a workable concept of corporate fault could 
be devise, and several detailed proposals have been made 
to that end. 


Economic efficiency and inegalitarianism The canon of 
economic efficiency, if used as the foundation for devising 
and applying sanctions against corporations, has several 
anti-egalitarian tendencies. First, the kind of sanction 
contemplated—monetary exaction—is extraordinarily 
benign as compared with imprisonment, the archetypal 
sanction deployed 
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against serious traditional forms of crime. Second, economic 
efficiency seems to herald the compromise of individual 
accountability for wrongdoing in the corporate sector yet 
not in the more traditional domain of criminal law. 


Benign discrimination in punishment A recurrent theme 
in the literature on corporate crime is the disparity between 
the severity of sentences handed out to small-time 
individual offender and the relative leniency of the 
sentences typically imposed on big-time corporate 
offenders. Economically efficient monetary punishment, if it 
could be applied to individual as well as to corporate 
offenders, would help to avoid this inegalitarian bias but 
there is little chance of this happening. 


Pleas have often been made for reduction of the severity of 
punishment of street crime so as to achieve a more even- 
handed deal in the treatment of corporate and individual 
offenders. 


Speaking of the position in GreatOBritain, Steven Box has 
recently made the following observation: Maybe such 
considerations will ... mellow our attitude towards the 
imprisonment of nearly 9,000 men and 500 women 
(representing nearly 25 and 45 per cent respectively of all 
those sentenced to immediate imprisonment) for theft, 
handling stolen goods, fraud, and forgery, when the 
amounts of value involved are nothing in comparison with 
the millions stolen by offending corporations on whom our 
criminal justice system has given up. 


If there is no way of implementing justice for the largest and 
worst offending corporations then it is surely unjust to 
pursue with such ruthless and cruel tenacity the majority of 
those eventually condemned to prison. 


Perhaps such a mellowing in attitude might come to pass if 
economic efficiency were to reign in the sphere of such 
offenses as theft, handling stolen goods, fraud, and forgery 
but there seems little prospect of this occurring. Few 
offenders have the ability to pay fines in the amount needed 
to reflect the conventionally perceived gravity of these 
offenses against property and reliance the reliance on jail 
and other non-monetary forms of punishment. 


It has been urged that the inability of some offenders to pay 
fines is no reason Or denying that opportunity to those who 
do have the resources to pay, but this raises quite starkly 
the ethical hazard of having one law for the rich and another 
for the poor. 
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Compromise of individual accountability for 
wrongdoing in the corporate sector 


Another inegalitarian bias of economic efficiency as a policy 
foundation for the design and application of sanctions lies in 
the apparent lack of importance attached to individual 
accountability. 


Individual accountability is given little apparent weight as a 
means of controlling corporate wrongdoing whereas 
individual accountability is insisted upon in the social control 
of street crime. 


The seat of the problem here is the assumption in 
mainstream economics that a company is a rational actor 
akin to Stanley Jevons' “economic man” This conception of 
organizational decision making is unrealistic, as John Byrne 
and Steven Hoffman have explained: 


The most visible difficulty in using this modified nineteenth 
century model to describe contemporary corporate criminal 
decision making is that it was constructed to stand for the 
thought patterns and behavior of an individual, not the 
twentieth century corporation composed of many 
individuals, ... products, ... 


decisions, many values, and many goals. Economists for the 
most part, however, have been unconvinced that this 
obvious disjuncture between theory and reality requires 
Significant repair of their ideas about firm decision making. 


One consequence of allegiance to the rational actor model 
in economically efficient approaches to sanctioning 
corporations is that the distinction between individual and 
corporate accountability is either blurred or disregarded in 
favor of treating the corporation as the only rational actor to 
be held responsible. It might also be contended that 
individual accountability is not as efficient as corporate 
accountability (partly because the latter serves as a fast and 


cheap one-stop operation for enforcers, and partly because 
corporate enforcement systems provide an exp-editious way 
of locating individual accountability within an organization) 
and hence is relatively unimportant. Certainly, the leading 
proponents of economically efficient sanctions again: 
corporations do not stress the value of individual 
accountability. 


Moreover as has been pointed out earlier, fines or monetary 
penalties against a company provide no guarantee that the 
company will react by taking internal disciplinary action 
against personnel implicated in the relevant wrongdoing 
Only if the law were to enter the black box of a company (e. 
g. by means probation or a punitive injunction) would the 
punishment of the 
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company result in any legal obligation to pursue the matter 
of individual accountability. 


To the extent that individual accountability seemingly drops 
out of the equation if sanctions against corporate 
wrongdoing are governed by the calculus of economic 
efficiency, there is reason to wonder about the equity the 
degree of immunity that would thereby be conferred on 
individuals who committed offenses on behalf of 
corporations. It has been observed till in the West decision 
making is presented as individualistic until adversity proves 
it collective. A policy of economic efficiency, it would seem, 
might embrace this cynical habit and have it enshrined in 
corporate regulation. By contrast, individual offenders 
outside the corporate sector would not have a corporate 


rational actor to shield them and hence could not enjoy the 
same relief from personal accountability for wrongdoing. 


Conclusion on economic efficiency and 
inegalitarianism As a foundation for the design and 
application of sanctions against corpora-ions, the canon of 
economic efficiency has inegalitarian tendencies. Beyond he 
concerns expressed above, there is a risk that economic 
efficiency might be politically manipulated so as 
surreptitiously to promote an inequitable approach to the 
control of corporate wrongdoing. 


Many examples can be found of legislation which has been 
introduced in seeming attempt to exert effective control 
over corporate wrongdoing yet which in reality has been a 
token effort. 


As W.G. Carson has observed in his analysis of the forces 
which led to the enactment of the Factory Regulation Act, 
1833 (U.K.), corporate regulation can actually be welcomed 
by the regulated where the legislation symbolizes the moral 
stature of owners of capital and does not threaten to portray 
them as members of the criminal classes. a light of this 
experience, the possibility exists that an economically 
efficient regime of fines or monetary penalties against 
corporate wrongdoing might be introduced so as politically 
to create the illusion of effective social control. 


An economically efficient regime of fines or monetary 
penalties would authorize the infliction of very large 
financial exactions from corporations; recollect the proposal 
of Elzinga and Breit that antitrust violations should be 
penalized by a mandatory penalty of 25% of a firm's pre-tax 
profits for every year of anti-competitive activity. To this 
extent, the appearance sight easily be created that society 
had taken a firm hand against 
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corporate wrongdoing. In practice, however, heavy fines 
would probably be very rare. As we have seen, the ability or 
willingness of a court to impose a large fine on company is 
constrained by the financial wealth of the company, and by 
the risk of causing unwanted overspills to shareholders, 
workers or consumers. The political platform of 
economically efficient monetary sanctions against 
corporations thus holds out the promise that serious 
corporate offenses will be punished stringently with high 
fines but masks the inegalitarian reality that courts will find 
themselves constrained to impose relatively low fines even 
in serious cases. 


Providing additional forms of sanction against corporations— 


for example, equity fines, probation and punitive 
injunctions, adverse publicity, and community service— 
would hardly be enough in itself to ensure that the la 
treated serious corporate offenses seriously. However, these 
additional forms of sanction would not be subject to the 
same kind of political false promise as that of “efficient” 
fines. As contended earlier, punitive injunctions, one or 
more of the other possible alternatives canvassed, would 
usually capable of delivering a stiff punitive impact even 
where the inability of the company to pay, or the risk of 
Causing unacceptable overspills, precluded the imposition of 
a heavy fine. 


Conclusion 


A number of influential attempts have been made to reduce 
the problem effectively punishing corporate wrongdoing to a 
quest for economic efficient through the use of fines or 
monetary penalties. The argument of this papa has been 
that this approach is unsatisfactory, partly because it 
neglects the limitations of fines or monetary penalties, and 
partly because it has troubling inegalitarian tendencies. An 
alternative approach, commended here, to pin down the 
reasons why fines and monetary penalties against 
corporations have been criticized in the past, and to explore 
the potential of various alternative sanctions for overcoming 
the weaknesses of monetary punishment. The possibilities 
explored—equity fines (stock dilution), probation and 
punitive injunctions, adverse publicity, and community 
service— 


seem promising in different ways. Conceivably these 
possibilities could be developed so as to provide a flexible 
and potent array of sanctions. If so, we would not 
necessarily achieve economic efficiency but we might equip 
the law with punishments to fit major as well as minor 
corporate crime. 


*| would like to thank Graeme Coss for research assistance. 


5. Retributivism, punishment and privilege John 
Braithwaite* 


“Just deserts” as a rationale for punishing criminals means 
that offenders ought be punished not for the sake of crime 
prevention, but because they deserve it, for the sake of 
retribution (e. g. von Hirsch, 1976; Singer, 1979). the 
quantum of their punishment should be in proportion to the 


seriousness of their offense, not according to any 
assessment of whether they are rehabilitated or any 
estimation of the need for deterrence. 


Just deserts has proved an attractive philosophy in part 
because it is seen by many of its followers as involving no 
tragic choices. 


Because the most serious offenses, those deserving most 
punishment, are also those where the seed for deterrence 
and incapacitation of dangerous offenders is greatest, the 
demands of just deserts and protection of the community 
seem to be in step. 


At the same time, however, it can be argued that in a large 
proportion of cases, punishment of Known offenders does 
more harm than good. This can be particularly so with 
young offenders, for whom prison can be “school for crime” 
where professional skills in, for example, safe cracking, are 
imparted, where reference groups are adopted which 
provide social support for criminality, where resentments 
can be enhanced by acts of violence and degradation 
directed against the offender, and where opportunities for 
earning income legitimately are interrupted. 


Even without incarceration the labeling that goes with other 
punishments might enhance criminal self. conceptions 
(Lemert, 1951; Becker, 1963; West and Farrington, 1977). 
On balance, most defenders of just deserts are not overly 
troubled by these arguments. While conceding that they 
may have some merit, retributivist: tend to be reluctant to 
believe that there are many cases where imposing the 
deserved punishment puts the community at greater risk. 
Mostly, they suspect, the counterproductive effects 58 
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of imposing deserved punishments are outweighed by the 
benefits of deterrence and incapacitation. 


Just deserts as inconsistent with protecting the 
community from white-collar crime 


In this article, | will argue that with white-collar crime there 
are some special reasons why punishment can be 
counterproductive. 


These pose more starkly the possibility that the lives of 
citizens are poorly protected by an enforcement policy 
which puts retribution ahead of prevention. White-collar 
crime is defined, according to the conventional definition of 
Sutherland (1949:2) as “a crime committed by a person of 
respectability and high social status in the course of his [or 
her] occupation.” For the purposes of this article common 
crime means all crime which is not white-collar. 


Blunderbuss punishment and business compliance A 
literature is accumulating in the field of business regulatory 
enforcement which suggests the sensitivity with which 
punishment must be used as method of social control 
(Bardach and Kagan, 1982; Braithwaite, 1985 Cranston, 
1979; Hawkins, 1984; Shover et al. 1983; Hawkins and 
Thomas 1984). Business regulatory agencies can sap the 
will of business to corn ply with the law by remorselessly 
punishing them whenever they slip up b: breaching health 
and safety, consumer protection, pollution, antitrust, and 
other laws. 


This is because, at its worst, an uncompromising punitive 
strategy can lead to what Bardach and Kagan call an 
“organized culture of resistance”— a culture that facilitates 
the sharing of knowledge about the methods of legal 


resistance and counter-attack. As an example, Bardach and 
Kagan cite the advice of one legal expert to appeal all 
Occupational Health and Safety Administration (OSHA) 
citations, not just those to which companies object strongly, 
so that they can “settle a case by giving up on some items 
in exchange for dismissal by OSHA of others. Those who 
leave certain things uncontested are needlessly giving up 
this possibility” (1983: 114). 


Dissipating the motivation of business to strive for 
compliance with the law is a disastrous consequence 
because the punitive law enforcement alternative can never 
fill the gaps left by the failure of persuasion and education 
as compliance strategies. With all complex areas of business 
regulation one can never write rules to 
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protect people against all the unsafe or exploitative 
practices that can occur. Since building consensus to write 
new rules is a difficult and time-consuming process, since 
rule writing does not keep up with rapidly changing 
technology, and since every business poses unique 
problems, government regulations never cover the field. The 
British, who have achieved the safest coal mines in the 
world, make the point that, if their inspectors enforced strict 
compliance with the Mines and Quarries Act L954 


and the regulations arising there from, they would enforce a 
far lower standard of safety practice than they in fact do. It 
is persuasion, heeded by responsible managers, which 
achieves the higher standards. 


Achieving better than the minimum standards set down in 
law is imperative, but inspectors will not succeed if 


punishment has been used with so little finesse that they 
lose their capacity to persuade. Perhaps one reason that the 
United States has such a shocking coal mine fatality rate is 
that trust and respect between inspectors and managers 
has been lost by blunderbuss punishment policies. As the 
chief executive of the Bituminous Coal Operators’ 
Association said when | interviewed him in 1982: Lives are 
lost because of inspectors with the paper syndrome and 
companies with the “How do we minimize the violations?” 


syndrome. 


Government inspectors achieve more by adopting a 
diagnostic and catalytic role than they can by focusing 
excessively on punishment. Bardach and Kagan underlined 
this point by quoting the safety director of a large 
corporation on what he thought OSHA inspectors should do: 


OSHA inspectors have the right to talk to employees. They'll 
go up to a machine operator and ask if everything is OK. 
What they really mean is, “Is there a violation | can write 
up?” If the man points out a broken electrical cord or plug, 
the OSHA guy will just write it up and put it on the list of 
citations. 


What they should do is this: He should ask the employee, 


“How long has it been that way? Did you tell your foreman 
about it?” He should call over the foreman and ask why it 
was still that way. Maybe the foreman will say, “I've told him 
three times ... 


you're supposed to go to Supply and get a new cord.” Then 
why didn't he? Maybe his job is set up so he can't. Maybe 
the inspector will find out there's no procedure for checking 
cords, or that there is, but that the employees don't know it 
well (1982:1489). 
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What the offender deserves or what the victim 
deserves? 


For white-collar crimes against the person—the very crimes 
about which the data show greatest community 
punitiveness— 


the case for selective enforcement is strongest. This is 
because the offense so often poses a continuing danger to 
the community. 


“Just deserts” must at times be sacrificed for protection of 
the public. Regulatory agencies often resist the urge to 
prosecute guilty parties when the cooperation of those 
parties is needed to safeguard the public health. If a drug 
company has criminally negligent quality control procedures 
which are putting the community at risk, an injunction to 
close down the plant followed by a criminal prosecution can 
set company lawyers to work on very effective delaying 
tactics (Braithwaite, 1984). Justice delayed is profits 
retained. The public interest will often be better served by 
an approach to the company offering immunity from 
prosecution if it will cooperate in a package of measures 
which might include a voluntary recall of certain batches of 
impure drugs from the market, dismissal of certain 
irresponsible quality control staff, revision of standard 
operating procedures t( 


improve product quality, and compensation to victims of the 
impure drugs In a haphazard fashion, such negotiated 
settlements foster deterrence, often more so than a paltry 
fine which might be handed down by a court. But more 
importantly, they do so while minimizing the risk to 


consumers. The voluntary recall of drugs already on the 
market is almost invariably more rapid and efficient (in the 
sense of maximizing the proportion of the batch which is 
located) than a court-ordered seizure (Hutt, 1973). Only the 
company knows where all of its product has gone. A seizure 
which is resisted by the company faces considerable 
practical difficulties. 


A classic illustration of the dilemmas in choosing between 
retribution against alleged white-collar criminals and the 
wider public interest was the aftermath of the thalidomide 
drug disaster (Knightley et al. , 1979: 122-36). Nine 
executives of Chemie Grunenthal, the manufacturer of 
thalidomide, were indicted in Germany on charges of intent 
to commit bodily harm and involuntary manslaughter. After 
the complex legal proceedings had dragged a for five years, 
including over two years in court, the charges were dropped 
as part of a deal in which Grunenthal agreed to pay $31 
million in compensation to the German thalidomide children. 
The press cried “justice for sale.” But the German 
government had to consider the ongoing misery of the 
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thalidomide families who up to that point had struggled for 
nine years rearing their deformed and limbless children 
without any financial assistance. Would retribution against 
Grunenthal and its executives have justified perhaps 
another nine years of waiting and deprivation for the 
victims? 


Learning to prevent crime by withholding punishment 
There are many reasons for not prosecuting even some 
violations which endanger human life. It is usually not good 


in-spectorial practice to recommend prosecution when the 
company comes forward and admits a violation. Thus, for 
example, airlines must be encouraged to report near 
disasters, however culpable they may be in relation to 
them, so that real disasters can be prevented not only with 
the airline concerned, but for all others around the world. It 
would be the height of irresponsibility to allow policy in 
relation to such matters to be driven by considerations of 
retribution rather than protection of the community. 


Informal social control—the only affordable policy? 


Although there are many more compelling reasons for not 
consistently prosecuting white-collar offenders, cost is 
undoubtedly the most influential reason in practice. Philip 
Schrag's (1971) gripping account of what happened when 
he took over the enforcement division of the New York City 
Department of Consumer Affairs underlines the inevitability 
of a retreat from commit-lent to consistent and equitable 
enforcement of the law when dealing with white-collar 
crime. When Schrag began in the job he adopted a 
prosecutorial stance. In response, however, to a variety of 
frustrations, especially the use of delaying tactics by 
company lawyers, a “direct action” model was eventually 
substituted for the “judicial” model. Non-litigious methods of 
thieving restitution, deterrence, and incapacitation were 
increasingly used. 


These included threats and use of adverse publicity, 
revocation of license, writing directly to consumers to warn 
them of company practices, and exerting pressure on 
reputable financial institutions and suppliers to withdraw 
support for the targeted company. 


Whether we approve of the retreat from the justice model 
with white collar crime, it must be conceded that, given the 


legal system we have inherited, the public gets most of its 
protection from extra-legal muscle-flexing by regulators 
which persuades companies to change their ways. We might 
shudder at the cavalier 
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disregard of due process by the inspector who says, “fix that 
up or I'll be back once a month looking for things to nab you 
on.” 


But to the extent that white-collar crime is prevented in 
modern societies such muscle-flexing is the most important 
way it happens. Moreover, | suspect that most companies 
would prefer to live with a little of such coercion every now 
and then than with the legal costs of a more litigious 
relationship with government agencies. 


Consistent administration of justice becomes impossible in 
the face or the costs of litigating complex white-collar cases. 
Prosecutors must confront complexity in the accounts 
(Briloff, 1972; Sutton and Wild, 1979), complexity of the law 
(Sutton and Wild, 1978), complexity of organizational real 
ties (Stone, 1975; Ermann and Lundman, 1978; Schrager 
and Short, 1978) complexity of scientific dispute 
(Braithwaite, 1984), and jurisdictional complexities in crimes 
which transcend national boundaries (Blum, 1984). Many 
types of complexity are exploited by the talented counsel 
which white-collar defendants can usually afford to retain, 
and also by the defendants then selves. For example, books 
of account are confusing because the white-collar criminal 
wants them that way. A potentially simple transaction is 
intentionally concealed by a round robin or daisy chain 
arrangement through series of intermediary transactions. 


The inherent and contrived complexity of white-collar crime 
makes proof of guilt beyond reasonable doubt an onerous 
burden indeed. 


At the same time, most regulatory agencies are cognizant of 
the need for a degree of formal and public punishment to 
maintain the habit-forming value of law and to foster 
deterrence. These ends can be achieved by high’ selective 
white-collar crime enforcement policies in which only 
occasion, offenders are made an example of. The offenders 
chosen are usually those for whom none of the 
aforementioned arguments against prosecution apply. 


They are chosen not because they are the most deserving of 
punishment, but because their case would be less costly 
than others, because their cooperation is not required to 
retrieve dangerous drugs from the market, and so on. 


Summary 


In summary, two things are being suggested. First, to allow 
retribution to take precedence over protection of the 
community in regulating businesses such as airlines, food 
and drug manufacture, coal mining, and many others, is to 
make justice a 
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Second, the reality of enforcing the law against business 
violations which are vast in number, complex in nature, and 
formidably defended, is that there is no society, and never 
will be a society, that will allow the dispensation of deserved 
punishment to be the principle which guides efforts to 
secure business compliance with the law. A just deserts 
model of business regulatory enforcement is neither 
desirable nor remotely obtainable in practice. 


Just deserts for the poor, gentle persuasion for the 
rich? 


For the just deserts theorist who is moved by the argument 
thus far, we now consider the solution of rejecting just 
deserts as a principle to guide business regulatory 
enforcement and retaining it with enforcement against 
common crime. It will be concluded that this is a morally 
untenable choice, because, if one believes in desert, it is 
with white-collar crime where desert is greatest. 


The difference between white-collar crime enforcement 
against business and enforcement against common crime is 
that, whatever one thinks of the desirability of just deserts 
with common crime, it is certainly attainable in practice ina 
way that it is not with white-collar crime. While there is no 
business regulatory bureaucracy in the world which gives 
higher priority to desert than to prevention, there are many 
bureaucracies for dealing with common crime which have 
the dispensation of deserved punishment as their primary 
goal. In my own research on business regulatory agencies, | 
have studied over 100 agencies on four continents without 
discovering one for which just deserts was a significant 
priority or even a subsidiary goal. The day the literature 
reports a regulatory agency driven by desert, it will be akin 
to a zoologist announcing the discovery of a new species. 


Just deserts is a feasible principle for organizing 
bureaucracies which deal with common crime; it is 
infeasible for business crime. What is wrong then with a 
society which allows desert to be the principle which guides 
common criminal law, while protection of the community 
guides food and drug, antitrust and similar laws? Pandemic 
class injustice is what's wrong. Such a position means that it 
is acceptable to fail to give deserved punishment to known 
ruling class criminals, but unacceptable for known common 
criminals. Just deserts would then be a rationalization for 
ruling class justice. An escape route from this dilemma for 
defenders of desert is to assert that business 
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offenders do not often deserve to be punished because an 
offense against say the environment is not a “real” crime, 


that business offenses rarely tend to be so Serious as to 
deserve punishment. 


White-collar crime as “deserving” of more 
punishment than common crime 


| have reviewed evidence relevant to the foregoing escape 
route at length elsewhere. First, if the legislature determines 
that a business regulatory offense is a crime, it is hard for 
retributivists who believe in the legitimacy of the legislature 
to make such determinations to suggest that they did not 
know what they were doing or that they did not intend them 
to be “real crimes.” 


Second, if objective harm (property lost, numbers of persons 
seriously injured or killed) is a central determinant of desert, 
as most retributivists insist, | have shown that the evidence 
is overwhelming that business offenses cause much more 
objective harm than common crimes (Braithwaite, 1982e 
742-7). Sutherland (1949: 121-22) was the first to collect 
together sufficient white-collar crimes to show that “the 
financial cost of white-collar crime is probably several times 
as great as the financial cost of all the crimes which are 
customarily regarded as the 'crime problem',” though at the 
end of the last century Barrett (1895) showed that banks 
lost more from fraud and embezzlement than from bank 
robberies. Similarly, if one counts up the lives lost through 
offenses against consumer product safety, occupations 
health and safety and environmental laws, even in a society 
with a homicide rate as extraordinary as the United States, 
it is the former which cost more lives. 


Third, | have shown from a review of a large number of 
public opinion surveys that if community perceptions of the 
seriousness of different crime are the criterion of desert, 


then white-collar crimes deserve massively more severe 
punishment than they are receiving at the moment: 


..the community perceives many forms of white-collar 
crime as more serious, and deserving of more severe 
punishment, than most forms of common crime. There are 
exceptions to this pattern. Tax offenses and false advertising 
in most studies are not viewed as serious crimes. Most types 
of individual homicide are perceived as more serious than 
all types of white-collar crime. 


Nevertheless, white-collar crimes which cause severe harm 
to persons are generally rated as more serious than all other 
types of crime and even some types of individual homicide 
(Braithwaite, 1982a: 738). 
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Fourth, | have shown that, if we exclude traffic or victimless 
offenses, the sheer volume of white-collar crime is so 
enormous as to vastly outnumber common offenses in the 
community (Braithwaite, 1982a: 745-7). To use one minor 
illustration, the Mine Safety and Health Administration 
imposes fines for some 140,000 corporate coal mine safety 
violations every year. 


Admittedly, many of these offenses are not intentional, and 
therefore lack the mens rea which is the hallmark of serious 
crime. But many are—so many that | concluded in the 
earlier review that: 


... among that subset of crime which is intentional, white- 
collar crimes are greater in number and in harm (measured 
either objectively [dollars or lives lost] or subjectively 
[community ratings of seriousness or deserved 


punishment]). Therefore, it is reasonable to assert that just 
deserts, whether based on a subjective or objective 
calculus, implies that there should be more white-collar 
criminals sent to prison than common criminals. 
(Braithwaite, 1982a: 750) 


Where desert is greatest, punishment will be least We 
have seen that transforming our prisons to primarily 
custodians of white-collar offenders is neither desirable nor 
possible, notwithstanding the fact that this is implied by 
policies systematically to operationalize community 
perceptions of desert. When an agency like California OSHA 
prosecuted And fined only 5 of over 200,000 offenses 
detected in one year (Mendeloff, 1979: 83-85), we can 
certainly say this is not enough to achieve deterrence, but 
to say that all of these offenses which the community 
believes are deserving of severe punishment should be so 
punished, or all of those offenses which involve both mens 
rea and objective harm should be punished in proportion to 
the harm, is to advocate a redeployment of criminal justice 
resources of unimaginable proportions. It can and should 
never happen. And similarly, with other areas of white-collar 
crime enforcement. As Norval Morris says of tax violations: 
“Not every tax felon need be imprisoned, only a number 
sufficient to keep the law's promises and to encourage the 
rest of us to honest in our tax returns.” (Morris, 1974:9). 


Even though we can and should do much to step up 
prosecutions of white-collar criminals, it will always be the 
case that only a tiny fraction of white-collar criminals will 
ever be prosecuted even after they become suspects. 
Paradoxically, the 
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arguments for doing deals which include immunity from 
prosecution are typically most compelling in those types of 
cases which the public see as most deserving of punishment 
(crimes which threaten the lives of consumers). Second, the 
bigger the case, the more likely that it will be so complex as 
to render the costs of prosecution prohibitive. Third, the 
more ruthless and powerful the criminal, the greater the 
willingness and the capacity consciously to contrive 
complexity into the case. All this is part or a more general 
theorem of criminal justice: Where desert is greatest, 
punishment will be least. Empirical work on system capacity 
with respect to common crime suggests that those locations 
where crime is most widespread and serious are precisely 
the locations where the system resorts to leniency in order 
to keep cases moving and avert system overload (Pontell, 
1978). In the rare cases where individual white-collar 
criminals are brought to justice systematic forces make it 
unlikely that these will be the most blameworthy individuals. 
Whether they are junior scapegoats, or middle management 
“vice-presidents responsible for going to jail” such as some 
pharmaceutics companies have institutionalized to protect 
top management, these systematic forces push blame for 
white-collar crime downwards in the class structure 
(Braithwaite, 1982b). 


It has been argued here that if just deserts were to work in 
practice, there would be many more white-collar criminals in 
prison than common criminals. Putting aside all the other 
factors which make this impossible, cost alone would 
prevent any government from processing all the complex 
case which would be required to make the majority of our 
prisoners white-collar criminals. It is not simply that no 
matter how hard we try consistently to administer just 
deserts, we can only ever imperfectly achieve the goal. 
Rather, identifiable structural reasons will cause any 
attempt to administer just deserts to produce precisely the 


opposite effect: the locations in space time, and in the class 
structure where desert is least become the location where 
punishment is greatest. Just deserts can be implemented in 
a rough and ready way against common criminals; it cannot 
begin to be implemented against white-collar criminals. 
Desert is applied more or less successfully against the poor 
and unsuccessfully against the rich. Retributivism is 
therefore a philosophical theory which “may be formally 
correct (i.e., coherent, or true for some possible world) but 
materially incorrect (i.e., inapplicable to the actual world in 
which we live).” (Murphy, 1979: 103). 
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The alternative? 


The solution, it seems to me, is to give up on the quest to 
impose desert evenhandedly wherever it falls in the class 
structure. 


Instead, we should begin to think about how to apply the 
principle of parsimony even-handedly (Morris, 1974: 60-61). 
This principle tells us that we should resort to punishment 
only when there is no more constructive way of solving a 
social problem. It follows that in the face of limited evidence 
that deterrence (Beyleveld, 1980), incapacitation (Van Dine 
et al., 1979) and rehabilitation (Lipton, Martinson and Wilks, 
1975) actually work in protecting the community from 
common crime, and we should let most common criminals 
out of prison. One challenge for a unified consequentialist 
theory of criminal justice is to specify when to use what 
alternative remedies with the decarcerated. In collaboration 
with Philip Pettit, | intend to detail such a theory in a future 
publication. 


While most white-collar crimes should also continue to be 
unpunished on grounds of parsimony, there is reason to 
believe that we are not solving problems such as 
occupational disease and pollution partly because of 
insufficient punishment (e. g. Clinard and Yeager, 1980; 
Braithwaite, 1985). The principle of parsimony gives us the 
latitude to move toward class justice by simultaneously 
decreasing the punishment of common criminals and 
increasing that of white-collar criminals. 


Just deserts, in contrast, only gives us the option of 
imposing desert successfully against the poor and 
unsuccessfully against the rich. The irony is that under just 
deserts—the philosophy of punishment which sets out with 
justice as its primary goal— 


justice is sociologically impossible. 


*Thanks to Philip Pettit for perceptive criticisms of an earlier 
draft of this chapter. 


6. Punishment, privilege and structured choice W. 
Byron Groves and Nancy Frank 


In the previous chapter, John Braithwaite offered a rather 
dis-turbing formula for punishment. The formula was: where 
desert is greatest, punishment will be least. The reference 
was to white-collar criminals, and the implication was that 
once we take into consideration the relative seriousness of 
their offenses, persons convicted of these crimes deserve 
more punishment than they receive. 


The intent of the present article is to reinforce this point, 
and central to our argument will be (1) an analysis of the 
extent to which social class determines patterns of 


criminality, and (2) the implications this has for issues such 

as freedom and moral responsibility. We wish to supplement 
Braithwaite's formula by amending it to read: among those 

who commit crimes, punishment will be greatest where it is 
deserved the least. 


The theme for this formula is also implied in a passage 
taken from one of today's leading advocates of 
retributivism, Andrew von Hirsch. Towards the end of his 
very popular book entitled Doing Justice, von Hirsch (1976: 
78) notes that: 


..the impoverished defendant poses a dilemma for our 
(retributive) theory. In principle, a case can be made that he 
is less culpable because his deprived status has left him 
with far fewer opportunities for an adequate livelihood 
within the law. 


With certain qualifications, this is exactly the case we shall 
make in the pages that follow. 


Arguments supporting the view that deprivation and 
diminished opportunities are relevant to considerations of 
criminal responsibility will be presented in three sections. 
First, evidence will be reviewed which suggests that social 
class determines the life chances available to persons at 
different locations in the stratification hierarchy. Section two 
will argue that life chance: also 69 
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influence the type and quality of choices available to 
persons, making those with abundant life choices “freer” 
than those whose range of choices is restricted. And finally, 
we conclude by suggesting that when persons enjoy fewer 


life choices, there is a greater likelihood that they will 
commit the kinds of crimes most frequently and severely 
punished in our society. 


In developing this argument, we shall also criticize the legal 
view of freedom and responsibility, which generally defines 
both in either/or terms (i.e. either one is free or not free, 
responsible or not responsible). Having established that 
choice is structured, and that our legal system ignores this 
fact by treating all but the insane as equally responsible, we 
offer a modest suggestion for sentencing reform. 


Life Chances and Social Class 


It is of the essence of social class that it can create 
differences in reward where none exist in talent, that it can 
impose differences in punishment where none exists in 
obedience to rules. (Travis Hirschi, 1969: 82) 


As a foundation for our argument, it is important to 
demonstrate empirically the ways in which social 
Stratification (i.e., inequality) operates to define the “life 
chances” of persons located at different positions in the clan 
structure. The idea is to illustrate ways in which inequality 
increasingly narrows the range of effective choices open to 
individuals at lower stations in the stratification hierarchy. 


What is the relationship between a person's class position 
and the type of life chances he or she might enjoy? For 
some sociologists the best way to define social class is in 
terms of the number of available life chances. For his part 
Weber (1977: 181) argues that: 


... it is a most elemental fact that the way in which the 
disposition over material property is distributed among a 
plurality of people, meeting competitively in the market for 
the purpose of exchange, in itself creates specific life 
chances. 


That is to say, class location is a by-product of market 
relationships. Put in somewhat different terms, Weber is 
Suggesting that one's location in the class structure is nota 
function of choice, but rather is a function of institutional 
forces which, for the most part, lie beyond the pale of an 
individual's ability to manipulate “the system.” If the 
contrary were true, that is, if it could be shown that persons 
in the lower class are poor because they chose to be 
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lazy or unambitious, we would be hard pressed to make a 
diminished responsibility argument for those criminal 
behaviors which are part and parcel of a chosen lower-class 
lifestyle. To make sense of this let us take drunk driving as 
an example. 


When apprehended for drunk driving we are held 
responsible for our actions, although at the time of the 
offense our mental capacity is literally washed away. The 
reason we are still responsible is that we chose to get trunk, 
even though we were well aware of the intoxicating effects 
of alcohol. If poverty too was a matter of choice, the same 
logic might apply to people who chose poverty, and 
presumably chose the criminal behaviors which have long 
been associated with it. By and large, however, empirical 
research does not support this view. 


Reviewing data from the 1950s, C. Wright Mills (1963: 96) 
Saw what he called a master trend emerging in the 
economic structure which, he claimed, all available data 
Supported. That trend suggested that “the occupational 
structure is becoming more rigid and, statistically speaking, 
it is more difficult for the bright young man born into 
relatively low circumstances to climb above the position 
occupied by his father.” Mills (1963: 121) embellished this 
claim with the rather depressing observation that 


“the best statistical chance of becoming a member of the 
business elite is to be born into it.” Do these observations 
apply today? To answer this question, we briefly summarize 
some current data on occupational rank, the most 


commonly used index of inequality in contemporary social 
mobility research (van Fossen, 1979). 


In 1967, Blau and Duncan published their findings on data 
secured of the lifetime occupational mobility of a 
representative sample of about 20,000 men between the 
ages of 20 and 64. Their data show that while there is great 
deal of mobility in the United States, the bulk of it covers a 
very short distance. Adding race to their analysis, Blau and 
Duncan (1967) found that non-whites were more likely to be 
downwardly mobile and less likely to be upwardly mobile 
than their white counterparts. In a recent and exhaustive 
review of available empirical evidence, van Fossen (1979: 
201) combines the findings of Mills (1963) and Blau and 
Duncan (1967) and concludes that for the person who wants 
to get ahead, “it helps to be born to high status parents 
[and] to belong to a privileged race.” 


Numerous other studies (Gilbert and Kahl, 1982; Domhoff, 
1967; Feagin 1975; Miller and Roby, 1970; Dahrendorf, 
1979) support the claim that one's class position is socially 
determined 
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and go on to list some of the specific ways in which social 
class influences an individual's life chances. Making explicit 
this link between class situation and life chances, Weber 
(1977:181 argues that: 


we may speak of a 'class' when (1) a number of people have 
in common a specific causal component of their life 
chances, inso-far as (2) this component is represented 
exclusively by economic interests in the possession of goods 


and opportunities for income, and (3) is represented under 
the conditions of the commodity or labor markets. 


Thus, life chances are defined relative to one's class 
situation, and in a more compact definition Weber refers to 
classes as “groups of people who share common life 
opportunities.” (Weber in Krisberg, 1975: 22). 


Life chances and life opportunities are big terms. Subsumed 
under they are an assortment of material and psychological 
variables such as wealth, status, income, power, prestige, 
honor, self-esteem and lifestyle. In our society living ina 
class with abundant life chances means, among other 
things, that one has more money, more wealth, better 
health care, better education, and more prestigious 
occupation. As a consequence of these advantages, persons 
in a privileged social stratum are freed from the daily 
struggle for basic needs and, hence, are “freer” to develop 
themselves, to mold their own lives, to take their destiny 
into their own hands. As Edward Deci (1980) argues, such 
persons are more likely to achieve freedom via self- 
determination, and Maslow (1982) has suggested that by 
freeing themselves from basic needs, well-to-do persons are 
in a better position to realize higher order needs for self- 
actualization. 


But what of those with diminished life opportunities or life 
chances? van Fossen (1979: 353) reviews a few of the many 
consequences suffered by those in lower stations in the 
class hierarchy: In comparison with the American middle 
and upper classes, the American poor have to deal with 
lower incomes, inadequate diets, lower levels of physical 
and mental health, shorter life expectancies, higher birth 
rates, and economic problems associated with consumption. 


Much more could be added to this discussion, particularly 
with respect tO the paucity of life chances available to those 
in the lower social classes. However, enough ground has 
been covered to make the point that it is a long way from 
the country club to the ghetto. Ultimately, we shall argue 
that among the life chances that are crucially influenced by 
one's social position in modern 
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society is the chance to avoid becoming a criminal or 
delinquent (Mills, 1963: 309). 


To substantiate this claim we move to the second step in our 
argument. The task is to demonstrate that by limiting the 
life chances available to certain groups of persons, social 
class ultimately structures choice. Our assumption is that 
life is inseparable from the social structure that sets the 
frontiers to that life, and the bottom line is that, hand in 
hand with the number and type of available life chances, 
there comes a proportionate number and type of life choices 
available to individuals given the logic of their particular 
class situation. 


Two views of freedom and responsibility 


[S]ome men are apparently freer than others ... Freedom, 
like most social qualities, is not randomly distributed. 
Though each is in some measure constrained, emperor and 
Slave are not equally constrained. Each evades the limits of 
unfettered freedom and complete constraint, but that 
should not obscure the great differences between the two. 
(David Matza, 1964: 8) Freedom is not an either/or 
proposition, as certain legal scholars would have us believe. 


To make this point effectively, we must have a workably 
definition of freedom squarely before us. 


Freedom, as used in this paper, consists of two types of 
choice: first freedom has to do with the number of choices 
available to persons give! their social situation, and as such 
has a quantitative dimension. Simply put the more choices, 
the more freedom. But this is an insufficient criterion for 
freedom, and to round out our definition we must add that 
the available choices must be of a certain quality, i.e., they 
must be choices that are valued and meaningful within the 
cultural setting in question. A few examples will make clear 
why freedom must be discussed in terms of both the 
number and type of available choices. 


Let us imagine a situation where one person has more 
choices than another but is not “freer” in any meaningful 
sense of that term. One of two, cellmates is informed that 
he will be executed by a firing squad in the morning. The 
other too will be executed but is given the “choice” of being 
shot or hanged. To be sure, the latter has twice as many 
choices than the former, but his freedom exists only in the 
technical or trivial sense that he has more options. Neither 
he nor his cellmate has a choice relative to the value that 
really matters in this situation, i.e., the value of life 
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over death. Thus, simple quantitative criterion for freedom, 
while not wrong, is incomplete. 


To see why the type or quality of choices is also important 
as a criterion for deciding how “free” a person is, let us now 
contrast the freedom of millionaire with that of a prisoner. 
For his part, the prisoner is subjected to many constraints 


and coercive influences which temper his range of choice 
and eliminate other choices altogether. The prison walls, the 
guard, the routinization of the day, and a host of other 
factors exert a deterministic force in the prisoner's life. And 
yet even under harsh conditions such as these the prisoner 
is not totally constrained. While in his cell he may choose to 
stand up or walk a short distance, and even when strapped 
in a straightjacket h can blink or urinate should he choose to 
do so. 


The millionaire, on the other hand, is considerably less 
constrained, for he has more choices and more socially 
valued choices than the prisoner. He may, for instance, 
decide to have lunch in Paris, or choose to earn prestige by 
contributing to a hospital. But neither is the millionaire 
totally free, for his choices too are limited: he cannot be in 
two places at the same time, nor can he have lunch on 
Neptune. Nonetheless, as Matza (1964: 8) sensibly notes, 
while both the prisoner and the millionaire “evade the limits 
of unfettered freedom and complete constraint that should 
not obscure the great differences between the two.” 


In the prisoner/millionaire example it is easy to appreciate 
the vast differentials that exist in both the number and type 
of choices available. However, things get complicated when 
we remove the prisoner from his cell and place him ina 
ghetto, for now one might argue that the number of choices 
available to each is roughly equal (e. g., the ghetto dweller 
cannot lunch in Paris, but neither can the millionaire find 
street drugs at a moment’s notice). 


But even if we allow the rather dubious assumption that 
both retain an equal number of choices, the ghetto-dweller 
is still less free in terms of his ability to acquire socially 
valued benefits (both material and psychological) such as 
status, wealth, prestige, honor, property and so on. Thus, by 


attending to the type as well as the number of available 
choices, one can reasonably assert that ghetto dwellers are 
less free than millionaires. 


These examples highlight an important point: that freedom 
is a matter of degree or, put another way, that some are 
less free than others. While this may seem obvious, the 
implications of this view have not been adequately 
addressed by legal scholars. To 
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get an idea of the legal view of the relationship between 
freedom and responsibility, let us review the position held 
by philosophers in both the existential tradition and in law 
as currently practiced in the United States. 


The intentions of existentialists are certainly laudable, for 
one of their goals is to preserve human dignity by rejecting 
determinism in favor of choice, freedom, and self- 
determination. For instance, John Paul Sartre takes the 
example of a prisoner being tortured and argues that, even 
under this condition of extreme pain and suffering, the 
prisoner is free because it is he who decides if and when to 
confess. Perhaps he finds patriotic meaning in suffering 
(Frankl, 1959), or manages to observe his pain rather than 
identify with it, as did Solzhenitsyn (1974) in the Gulag. 
Given these examples, and the fact that some choose not to 
confess no matter how severe the torture, Sartre's point is 
not altogether unreasonable. 


The existential view is quite provocative, and we would be 
the last to dismiss it out of hand. However, we believe 
Sartre overstates his case by arguing for an absolute view of 
freedom and responsibility. He assumes that we are free so 


long as we can choose, and because we can make choices 
in even the most coercive circumstances, Sartre concludes 
that “man is condemned to be free...[and] is responsible for 
everything that he does” 


(Sartre, 1976 393). 


Were this view of the relationship between freedom and 
responsibility confined to existentialists, it could be 
regarded as interesting philosophical speculation. 
Unfortunately, it is not so confined. Our legal system mirrors 
the existential view of freedom by presuming that, so long 
as persons can choose not to commit a crime, they are 
responsible for their actions. From this perspective persons 
are assumed to be equally responsible except in the most 
extreme cases of coercion or mental distress. The notion 
that there might exist degrees of freedom and responsibility 
is not seriously entertained in law, and even where a 
doctrine of 


“diminished responsibility” has been instituted, the 
conditions which constitute diminished responsibility relate 
only to the most extreme end of the range of responsibility. 
Let us examine this 


“range of responsibility” more closely. 


In his book entitled Punishing Criminals, Ernest van den 
Haag defends the traditional legal conception of 
responsibility, identifying variations it responsibility only at 
the extreme end of the range. In the example which follows 
he addresses the relationship 
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between determinism, freedom, and responsibility by 
drawing a distinction between causation and compulsion His 
discussion is a classic example of the either/or mentality 
against which we are arguing. According to van den Haag: 


...causation of one's behavior does not relieve it of its 
character as free choice or relieve the actor of responsibility 
for it unless the causation is compulsion ... To illustrate, | 
cause you to come to the forbidden place by asking you to— 
but you decide to let yourself be persuaded. Though it was 
caused (by my asking) you are responsible for your decision. 
My asking you is quite different from compelling by 
threatening to shoot you if you don't come; and the 
compelling threat is almost, but not quite, the same as 
forcing you by dragging you there without giving you any 
choice. Only in the last two cases are you not responsible— 


you were not free (van den Haag, 1975: 109). 


This statement paints responsibility as a black and white 
(i.e., an either/or) issue. Either you are compelled and hence 
neither free nor responsible, or you are not compelled and 
hence both free and responsible. Then seems to be no 
middle ground. Let us stick with van den Haag's example to 
illustrate the drawbacks of viewing responsibility as an 
either/or proposition. 


Suppose that instead of a single person asking one to come 
to the forbidden place, twenty persons were to make such a 
request. 


Absent physical force, one would still be “free” in the sense 
the 


“He/she decided to let his/herself be persuaded.” But 
certainly twenty people asking represents more causation 
than if one person were to do so. However, there is still no 


compulsion. But what if 100 persons whom one trusts, and 
respects made such a request? And what about 200, or 
1,000 such requests? On van den Haag's definition, there is 
still no compulsion. However, one sees that we approach 
the definition of compulsion, for the greater the peer 
pressure, the more coercive are the circumstances in which 
one must make one's decision. With twenty such requests, 
the refusal to enter the forbidden place does not come so 
easily, and with 100, it may not come at all! 


Thus, the greater the peer pressure, the greater is the 
pressure to enter the forbidden place, or, the greater the 
peer pressure, the further we move along the continuum 
from causation to compulsion (though we may never 
actually reach the latter). To simply assert that anyone who 
doesn't have a gun at his head is not under compulsion and 
is therefore fully responsible in that he is “free” to decide to 
let himself be persuaded is to grossly oversimplify the 
complexities of interpersonal and situational 
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inducements. Is it not strange that van den Haag 
acknowledges variance in the degree of compulsion (e. g. 
between the individual with the gun to his head and the 
person dragged without choice), but does not apply similar 
logic to degrees of causation? 


The diagram that follows suggests that freedom and 
responsibility should be seen in continuous rather than in 
discrete terms. 


From this perspective it makes more sense to speak of 
degrees of freedom and responsibility, of people being 
more-or-less free rather than being free or not free. Turning 


once more to van den Haag's example, we would argue that 
the person subjected to 1,000 requests (person A) was 
under more deterministic pressure to enter the forbidden 
place than the person exposed to one such request (person 
B). Though both are still responsible because each retains 
the ability to choose, person A is less responsible than 
person B because she/he was exposed to a good deal more 
causation. Similarly, were Sartre's prisoner of war to confess 
under torture, he would be less responsible for his 
confession than the prisoner who willingly passed 
information to the enemy in order to receive special 
privileges. 


RESPONSIBILITY CONTINUUM 


No Responsibility 
Responsibility 
Compulsion 

Coercion 

Causation 

Free Choice 


Contrast this with the position we are arguing against, which 
suggests (a) that we are free if choice exists, and (b) that 
we are responsible if we could choose not to engage in the 
forbidden activity. Our position is that one has a choice if 
alternatives are present, but that freedom and responsibility 
are relative to both the number and type of alternatives 
available, and these in turn are structured relative to the 
“life choices” available to individual, by virtue of their 
position in the class structure. The difference is one 
between a discrete and a continuous definition of freedom 
and, consequently of responsibility. Let us summarize our 
position thus far. 


1. Social class is largely responsible for defining the life 
chances available to persons at various locations in the 
social structure. 


2. The number and type of life chances available to persons 
will directl3 influence the range and type of life choices they 
are able to make. 


78 
GROVES AND FRANK 


3. Because freedom and responsibility are relative to both 
the quantity and quality of available life choices, and 
because these choices van according to one's location in the 
class structure, they should be see' in continuous rather 
than either/or terms. 


Taken together these three propositions constitute a 
sociology of structured choice. It is a “sociology” because it 
is concerned with the way everyday social interactions 
influence people to behave in certain ways, and it use the 
notion of “structure” to explain how the choices of specific 
individual in concrete circumstances are shaped by 
situational incentives, inducements and temptations. We 
believe it is a more sensible approach than one which flatly 
states that all people are equally free and equally 
responsible unless they can demonstrate compulsion or 
insanity. 


The implication in all this is that social class has a great deal 
to do with structuring choices and, hence, with dispensing 
greater or lesser amounts of freedom and responsibility. 


Choice, responsibility and criminality Of two men who 
have committed the same theft, how much less guilty is he 
who scarcely had the necessaries of life than he who 
overflowed with excess? Of two perjurers, how much more 
criminal is he on whom one has striven from his childhood 
to impress feelings of honor, than he who, abandoned to 
nature, never received the benefit of education? (Marat in 
Foucault, 1978: 98). 


Let us begin with von Hirsch's claim that impoverished 
defendants may be less culpable due to their deprived 


social status, and from the following rule of thumb offered 
by H.L. A. 


Hart (in von Hirsch, 1976: 145), which suggests that: in 
general, a violator may be deemed less culpable if at the 
time of the offense he found himself, through no fault of his 
own, in a situation where conformity ... was a matter of 
special difficulty for him as compared with ... persons 
normally placed. 


If we can successfully defend this thesis, then lower class 
persons should be considered less responsible for their 
crimes than more privileged persons committing the same 
offenses. 


Exactly how much less responsible, and what this means in 
policy terms, will be dealt with in the conclusion. 


In presenting our argument we limit discussion to so-called 
instrumental crimes. Instrumental crimes are motivated by 
a rational or utilitarian concern to reap a material reward of 
some 
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sort, and persons committing instrumental crimes calculate 
their potential gains in terms of cost-benefit considerations. 
Questions an “instrumental criminal” might ask before 
committing an offense include: What will | gain by such an 
offense? What might | lose? What are the chances of getting 
caught? These are cost-benefit type questions, and the rule 
of thumb is that persons will commit crimes if their social 
circumstances are such that they have more to gain and/or 
less to lose by doing so. 


The next issue is: are there persons in our society for whom 
crime might be a rational choice (i.e., might be sensible in 
cost-benefit terms) given the number and type of life 
chances available to them? We believe the answer is yes, 
the reason being that there exist socially structured 
circumstances which provide certain groups with strong 
temptations and incentives to commit instrumental crimes. 
To make our point that (a) temptations to crime are 
situationally induced, and (b) that temptations and 
incentives are different for persons at different locations in 
the class structure, we shall use the economic concept of 
marginal utility and the cost-benefit logic of control theory. 


The idea behind marginal utility suggests that the 
“marginal” 


value of a dollar decreases as the amount of money 
increases, and vice versa. For example, if one has only a 
dollar and receives an extra dollar, the marginal value of 
this additional dollar is fairly high, for the amount has 
doubled. On the other hand, if a millionaire were given a 
dollar, the marginal value of his extra dollar is next to 
nothing, for what is one dollar to a millionaire? From this 
economic concept one can derive a corollary proposition: 
that because they have less to begin with, a single dollar is 
worth more to poor persons than to wealthy ones. Let us 
examine the implications this has in terms of providing 
temptations and incentives for crime. 


Because a Single dollar is worth more to poor persons than 
to wealthy ones, there is a difference in the types of cost- 
benefit calculations made by these two groups. Since the 
dollar is worth more to those who have less, the prospect of 
an additional dollar will stimulate the “benefit” side of their 
cost-benefit calculation more than it will for wealthy persons 
whose additional dollar is not much of a benefit. In terms of 


crime, this scheme suggests that certain types of crime will 
be more attractive to persons who have fewer resources. 
More specifically, the increased marginal value of the dollar 
makes attractive to lower class persons those forms of 
criminality which yield the cash form of money (e. g., 
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robbery, burglary, larceny), and these crimes are more 
easily discovered and more severely punished than are 
crimes of the powerful. 


As other contributions to this volume make clear, privileged 
persons are also tempted to commit crimes, and the crimes 
they commit are more serious and more lucrative than lower 
class crimes (see alSo Reiman, 1984 Michalowski, 1985; 
Lynch and Groves, 1986; Frank, 1985). But there is an 
important difference here, for while the accumulation of 
money may be the bottom line for rich and poor alike, the 
form of money desired will certainly differ. The upper-class 
individual is less likely to commit crimes involving the cash 
form of money; these crimes are too visible, and the payoff 
is too small. This is why well-to-do offenders do not walk 
into gas stations with pistols. Given their social position, tax 
evasion, securities fraud, and price fixing are far more 
attractive; they do not involve cash transfers, and they yield 
far greater monetary rewards and far less in terms of 
punishment Thus, among the privileges which accrue to 
persons in advantaged locations in the class structure one 
must include the ability to commit crimes which command 
the greatest returns, yet at the same time are relatively 
immune from punishment. 


The argument as presented thus far can be restated in the 
language of control theory as follows: When persons acquire 
more in terms of socially valued items such as prestige, 
power, and wealth, they are less likely to risk their privileges 
by engaging in common crimes such as burglary, robbery, 
or larceny. In simple cost-benefit terms, persona enjoying 
privileged life choices have more to lose and less to gain by 
committing street crimes which are more likely to be 
detected and, when detected, more likely to be punished. 


Ernest van den Haag (1973) has addressed this differential 
temptation issue, and his position, at least in part, is very 
close to our own. Speaking to the idea that the incentives 
and temptations to commit crimes vary by social class, van 
den Haag (1973: 43-44) argues that: 


... people differ, and so do the situations in which nature and 
society places them. So do, therefore, the degrees and kinds 
of opportunity, of temptation, of need, or stimulation to 
violate laws to which different people are exposed or by 
nature inclined... 


Often it is argued that justice would be more perfect if it 
were to pay more heed to the different living conditions, the 
different environments, of the rich and the poor, of the 
white 
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and the black, the educated and the uneducated... Such 
differences are real and immensely important, and they do 
lead to different temptations, of different intensity and to 
different opportunities for crime. 


After noting the dynamics of determinism, social class, and 
the criminal alternative, van den Haag does not retreat on 
the question of criminal responsibility. He agrees that the 
unequal distribution of opportunities tempt some to commit 
crimes more than others but argues that this is irrelevant to 
the issue of responsibility. On van den Haag's logic, the only 
way socially structured deprivations could reduce 
responsibility is if they were 


“shown to produce seizures beyond the control of the poor 
which causes them to commit crimes ...” (van den Haag, 
1973: 97). 


The contrast with our own position could not be clearer. 


Having abandoned either/or logic, our own view is that 
persons who are more tempted are less responsible than 
those who are less tempted, or who are not tempted at all 
(note that we are not absolving anyone of responsibility, for 
even the strongly tempted bear some responsibility for their 
actions). van den Haag, on the other hand, argues that so 
long as persons can choose to refrain from engaging in 
criminal behavior, they are not to be relieved of any 
quantum of moral responsibility for their actions. As in the 


“forbidden place” example referenced earlier, van den Haag 
is able to acknowledge different degrees of determinism, 
but clings stubbornly to his two-value logic as regards 
responsibility. 


In sum, the concept of marginal utility and the control 
theory emphasis on cost-benefit calculations helps explain 
why poor persons are more tempted to engage in 
instrumental criminal behaviors which (a) yield the cash 
form of money and (b) receive the most punishment. The 
key is to bear in mind that differential temptations are a 


function of the differentially distributed opportunities and 
incentives which largely determine the components of an 
individual's cost-benefit calculations. Viewed in this light, 
part of the responsibility for crime must be borne by socially 
structured situations themselves, for these situations 
expose certain persons to greater degrees of temptation 
than other groups whose location in the class structure is 
more favorable. As Newman (1985:198) argues in another 
context, privileged persons are “freer to choose not to 
engage in these [criminal] 


behaviors, and this freedom differential should not be 
discounted when trying to figure out “who deserves what” 
at punishment time. 
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Conclusion: attaining a semblance of justice People 
who have grown up in difficult surroundings...ought perhaps 
to be more leniently dealt with in respect to their 
transgressions than other people, ...not on the basis of any 
hope that it would help, but on the basis of a reasoned 
assessment that it would be a decent and just solution for 
one who has had such a difficult start in life. (Nils Christie, 
1974: 294) In philosophical terms the retributive formula for 
punishment is quite clear: first, punish in proportion to the 
gravity of the offense, and second, punish in proportion to 
the culpability of the offender. However, in the “real world’ 
figuring out how to distribute punishment in a fair and just 
manner is not so easy, especially when this real world is 
characterized by tremendous disparities in life chances and 
choices. How do the unjust consequences of social 
inequalities relate to retributive punishment? 


The effects of inequality are, first, that even though their 
crimes cost society more in economic and human terms, 
privileged persons do not receive the amount of punishment 
they deserve; and second, that because their crimes are 
less serious, and because they are less free not to commit 
these :rimes, persons in deprived socio-economic 
circumstances deserve less punishment than their 
privileged counterparts, and, by implication, less 
punishment than they currently receive. The question is: 
how can we compensate for the effects of these inequalities 
at punishment time? 


Assuming a sentencing scheme where judges have some 
latitude in considering aggravating and mitigating 
circumstances (i.e., indeterminate or presumptive 
sentencing), our specific proposal is that extreme 
socioeconomic deprivation be considered a mitigating factor 
for persons found guilty of street crimes. Specifically, 
persons with an annual income of $6,000 or less, who were 
unemployed at the time of their arrest, and who had less 
than a high school education—all of which pretty well fit the 
profile of persons now incarcerated in federal prisons— 
would be eligible for automatic mitigation. Another 
possibility would be that those who qualify as indigent (that 
is, two-thirds of all felony defendants) would be so eligible 
(Inciardi, 1984). 


Note that criminals are not being let off the hook here: 
assuming that the system has worked properly, we can also 
assume that the vast majority of convicted persons are 
guilty—and according to the logic of retributive theory, the 
guilty must be punished. All we are asking is that (1) some 
mechanism be found 
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to compensate for unjust, class-based discrepancies in 
punishment, and (2) that in devising such a scheme we 
acknowledge that part of the responsibility for crime lay 
with those social-structural circumstances which provide 
differential incentives and motivations for criminal behavior. 


In our estimation this is a modest and even a conservative 
proposal in two respects. First, the call for reform is 
conservative because it does not extend beyond the bounds 
of the criminal justice system, and second, mitigation is a 
modest adjustment in sentencing because it normally does 
not exceed 0% - 20% of the total sentence. Some will no 
doubt feel that this policy recommendation goes too far, 
others that it does not go far enough.. In defense of our 
proposal we argue that the proposed change would make 
for a fairer system than we have now. Absent prospects for 
meaningful reductions a social inequality in the foreseeable 
future, the proposal offered here offers something, and 
something is better than nothing (Platt, 1982). 


7. On sentencing 
Ernest van den Haag 


The criminal law threatens persons who do what it prohibits 
with punishment in order to deter them from doing it. 
Would-be offenders see the threats of the criminal law as 
dangers. Most people, including most offenders, respond to 
dangers, be they natural or legal, by adapting their behavior 
so as to minimize risks. It would be hard to explain the 
survival of the human race otherwise. 


The more severe or frequent punishment is, the greater the 
danger, the more it deters. However, no threat, no matter 
how great the danger it produces, can deter everybody. 
Some persons are altogether unresponsive to danger or 
even attracted by it. 


Many more are deterrable, but not deterred because current 
threats are insufficient. More severe threats, or threats more 
likely to be carried out, may deter them. Further, threats 
which deter persons only mildly attracted by criminal 
opportunities, or persons that have only minor criminal 
opportunities, will not suffice to deter those strongly 
attracted by crime, or all those who have major criminal 
opportunities. However, increases in the severity of threats 
and in the frequency with which they are carried out usually 
are limited by costs and by considerations of justice. if the 
innocent were threatened together with the guilty they 
would have no material reason to remain innocent. Hence 
the courts must discriminate, i.e., do justice. In doing so 
they cannot avoid acquitting offenders when the evidence is 
insufficient to demonstrate their guilt. Further, rules meant 
to restrain law enforcers from interfering with non-offenders 


also protect many offenders from search and apprehension. 
Hence, legal threats are not carried out often enough to 
deter offenders who might be deterred if threats of 
punishment were more frequently carried out. 
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Justice also requires us to attempt to proportion the size of 
each threatened punishment to the perceived gravity of the 
offense and to other threat so proportioned. 
Disproportionate punishments are felt to be unjust. 
However, the threat size required to successfully deter from 
an offense does not depend on its gravity, but on its 
attractiveness to prospective offenders. Whenever the 
attractiveness of the offense exceeds its perceived gravity 
threats, the sizes of which are proportioned to the gravity of 
the offense, an unlikely to deter those who might respond 
only to more severe threats, pro portioned to the crime's 
attractiveness. Further, the degree of attractiveness differs 
from person to person, so that threats can be tailored to it 
only in at imperfect fashion. 


The “gravity” of crimes, to which punishment is to 
correspond roughly equals the intended and actual harm the 
crime does. But it is an uneasy compound of disparate 
ingredients, since the degree of wrongful intention or of any 
culpability, may be independent of the harm done and the 
two are not commensurable. 


The perceived need for deterrence from an offense does not 
always coincide with its gravity. Adam Smith offers an 
example. 


A sentry is executed for falling asleep on his watch. The 
gravity of the offense is perceived as minor, but the need to 
deter from it as major. The need to deter prevail and this 
leads to a harshness Smith laments as necessary but unjust. 
However, when deterrence requires harshness and gravity 
does not, often gravity prevails as the criterion and we 
threaten but mild punishment. Our minor threats against 
drunken drivers who do harm—for that matter against an; 
drunks who do harm—may be just, considering the lack of 
malevolent intent but they do not satisfy the need for 
deterring drunken driving. Nor do our threats against 
juvenile offenders deter. Justice to offenders, proportioned 
to their culpability—which together with harmfulness 
determines gravity— 


often involves injustice to victims who might have been 
spared, if threat were harsher and thus more deterrent. 


Since they bear no relation to social needs, punishments 
according to desert often are replaced by deterrent 
punishments. This occurs when the perceived need for 
deterrence is great and the punishment needed for 
deterrence is major while the deserved punishment is minor. 
Normally we will not severely punish a hungry person who 
steals food. However, if food is very scarce because of an 
emergency, we may threaten severe punishment because 
deterrence becomes important as the harm does. Still the 
culpability may not be greater than that of Adam Smith's 
sentry. 
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Societies do not always behave rationally in this respect to 
crime, although criminals do. Thus in the U. S., after a long 


decline in the crime rate, lasting into the 1950s, we 
experienced a great increase-232 percent between 1960-75. 
Burglary rates tripled. So did robbery rates. The homicide 
rate rose from 4.7 per 100,000 in 1961 to 10.2 per 100,000 
in 1974. Half the increase in property crimes and 10 percent 
of the increase in violent crime is accounted for by the 
increased proportion of young males in the population. But, 
according to age specific crime rates, the re-mainder of the 
increase must be otherwise accounted for. The major factor 
was a decrease in the frequency and severity of 
punishment. 


The judiciary, instead of controlling crime by punishment, 
very nearly decontrolled it by non-punishment. Between 
1960-70 the probability of being imprisoned for a felony 
decreased fivefold. 


The number of imprisoned persons fell from 112 per 
100,000 to 70. Rehabilitative ideology may account for the 
judicial behavior at the time. Whatever the motive, the net 
rewards of crime were increased by reducing the risk of 
punishment, and crime rose consequently. 


Although the threat of punishment deters, actual 
punishment is retributive, since it punishes only past 
offenses. Distribution of punishments deserved according to 
guilt is morally justified by concepts of retribution and 
desert. These concepts are essential to moral theories which 
help explain why the community prohibits, or should prohibit 
and punish, certain actions as wrong. However, 
rehabilitationists regard punishment according to guilt with 
mis-givings. They would prefer a medical model, which 
makes guilt and justice irrelevant, substituting social and 
individual “needs for treatment” and dealing with crime as 
one deals with hepatitis. 


But they have not demonstrated that criminals are “sick,” or 
that there is a cure called rehabilitation. 


Further, if an act for which a reward was promised has been 
done, the promised reward must be given, regardless of how 
the person to whom the promise was made is likely to 
behave in the future. Future conduct is relevant only to 
future promises and rewards. Analogously, a threatened 
punishment must be imposed independently of the future 
conduct of the person against whom it was threatened. 
Future conduct is relevant only to future threats and 
punishments. Punishment, then, need not rest on anything 
but past threats; and it cannot rest on the desire for 
rehabilitation or incapacitation, i.e., on future conduct. Both 
may coincide with 
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punishment; but they also may be separately produced; and 
punishment need not produce either. 


Finally, although rehabilitation is incidental to punishment, 
punishment usually is essential to rehabilitation. Without 
punishment rehabilitation is unlikely to take place, for it is 
the experience of punishment, and the threat of future 
punishments, that may suggest to offenders that their 
criminal conduct is self-defeating; punishment gives them 
the main motive for rehabilitation. In the absence of sucha 
motive, rehabilitation cannot be helped by any program of 
treatment. Punishment and the threat of punishment may 
not be sufficient, but they are necessary ingredients for 
rehabilitation. On the other hand, the rehabilitation of an 
offender is neither a necessary, nor a sufficient justification 


for stopping a punishment inflicted to carry out a threat 
against an offense he committed in the past. 


* 


However important in moral theory, desert, or retribution, 
need not play a role in the theory of punishment itself. The 
contrary belief rests on an insufficient distinction between 
moral and instrumental theories of punishment. Moral 
theories are theories of right and wrong, of desert, of good 
and bad. They morally justify ends and limit means, while 
instrumental theories concern the effectiveness of the latter. 


Instrumental theories of punishment deal with social devices 
to control what moral theory tells us to control. Punishment 
and the threat of punishment are more or less effective 
means of social control, means used to accomplish the 
(moral) ends incorporated in the law. Thus in the theory of 
punishment moral concepts only play a limiting role. (Some 
means may be unacceptable though effective; they may 
cause more harm than justified by the ends they 
accomplish.) If one postulates that whatever the law 
prohibits be regarded as harmful or morally wrong, concepts 
such as desert are not needed in the instrumental theories 
of punishment which explain how law violations are affected 
by punishment. 


Deterrence suffices to explain both the size and distribution 
of threats and punishments. 


Whatever their moral merit, retributionist theories, which 
explain and justify punishment as deserved or “just,” are 
not needed to tell us (a) why we threaten, (b) why we 
punish, (c) why we punish only the guilty, and (d) why we 
threaten or punish them to the degree to which we do. 
According to Occam's razor— 


essentia non sunt multiplicanda praeter neceesitatem 
(concepts 
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should not be multiplied beyond need)—retributionist 
theories are not needed within any causal (as distinguished 
from moral) discourse. The social need for deterrence alone 
can be shown to justify and to determine the size of 
penalties and their distribution exclusively to the guilty. A 
punishment is justified by deterrence, if threatening it 
suffices (and does not exceed) what is required to keep the 
rate of the threatened crime at the level desired by the 
community in view of the additional cost of additional 
reductions. In turn, the reasons for accepting a given crime 
rate, for not increasing threats, may be material or moral, as 
is the cost to be calculated. 


The standard objection, that deterrence may be produced 
immorally, by punishing the innocent misrepresented as 
guilty attributes to deterrence theory a moral or immoral 
purpose which is not found in it. Deterrence theory merely 
describes the causal relation between threats, punishments 
and crime control. Unlike moral theories causal theories do 
not prescribe. Deterrence theory does not imply that crime 
control morally justifies particular punishments however 
effective, or the infliction of punishments on innocent 
persons misrepresented as guilty, however effective that 
may be. That infliction could be justified only by a moral 
principle that gives priority to deterrence over the legal evil 
of harming innocents intentionally, and over the moral evil 
of deception. Such a moral principle is not inherent in 
deterrence theory, or in any causal theory, although it may 
be consistent with moral theories such as utilitarianism, and 


inconsistent with others. Both are irrelevant to deterrence 
theory per se. 


* 


Confinement is not essential to punishment, since 
punishment may consist of a fine or, in the past, the 
infliction of pain. Nor is punishment essential to 
confinement, which may be imposed for non-punitive 
reasons on the insane, on those suffering from infectious 
diseases, or on those held for trial. Punishment is thus not a 
necessary reason for incapacitation, although a sufficient 
one. 


Whereas punishment is threatened to deter, and imposed 
because threatened, incapacitation also may be imposed for 
reasons that have nothing to do with deterrence. If we 
knew, by revelation, that a man will throw a bomb to harm 
the community, we certainly would incapacitate him for as 
long as we knew him to be willing and capable of throwing 
the bomb, regardless of whether his intent is criminal or his 
mind is deranged. By incapacitating him we do not intend to 
punish him: he has done 
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nothing, as yet, to justify punishment. We cannot punish 
anyone for what he has not yet done. We can incapacitate 
him, however, to prevent harm. Incapacitation, then, may 
be a measure of preemptive social defense, quite 
independent of punishment. 


Now, in practice, certainty about what anyone will do is hard 
to come by. However, we have statistical probabilities which 
may vary from offender to offender and can be calculated. 


They indicate that those convicted of a second offense, 
particularly if young, are much more likely to commit other 
offenses than those who are not, and those convicted of a 
third offense are still more likely to continue criminal 
conduct. It is also statistically likely that those convicted of 
second and third offenses have committed other offenses of 
which they were not convicted. 


The punishment threatened for committing a second offense 
should exceed that threatened for the first. The community 
may wish to deter offenders not only from specific offenses, 
but also from continued offending. The community may rely 
on offenses committed, combined with other relevant 
factors, to statistically predict the likelihood of further 
offenses. Where such likelihood is found to be considerable 
and to significantly exceed the average likelihood of future 
offenses by non-convicts, the convict likely to commit 
further offenses of sufficient harmfulness might well be 
incapacitated for as long as that likelihood remains high. 


(This may justify the incapacitation of some young 
recidivists up to the age of forty. Some older recidivists may 
be incapacitated up to the age of fifty, if our data relating 
age and likelihood of criminality are correct (Nettler, 1974: 
99-101). 


There are two major arguments against imposing added 
incapacitation on convicted offenders on the basis of 
categorical (statistical) prediction of recidivism. 


By imposing such incapacitation we punish for what will or 
might be done, not for what has been done. This argument 
either fails to distinguish between incapacitation and 
punishment, despite the conceptual difference noted, or, 
more often, relies on the fact that the incapacitated person 
understandably will feel punished because he is deprived of 


liberty by the decision of a social authority. Yet, although the 
purpose may be preventive the added incapacitation is part 
of what was threatened part, if you will, of the punishment 
threatened. The offender is incapacitated for continuing in 
his criminal conduct. Unlike the insane, he was able to avoid 
the threatened incapacitation by avoiding the second 
offense. 
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Note here that a punishment can be harsh or mild, useful or 
useless. But, if threatened, it cannot be unjust. By 
committing the crime, the offender knowingly volunteered 
for the risk of suffering the threatened punishment. Thus, 
the punishment is no more “unjust” than an injury suffered 
in a fall by a man who volunteered to climb a mountain. 
Both the mountain climber and the criminal volunteered for 
the risk of the punishment that befell them. 


In war we shoot at enemy soldiers who individually may not 
be guilty of anything, not even of being hostile to our 
country or cause. Yet we can defend our country and 
prevent harm to it only by shooting enemy soldiers who 
otherwise might shoot us. Social defense against internal 
enemies admittedly is different from social defense against 
external enemies. For one thing, less is at stake for the 
country as a whole. But there are similarities as well. 


In either case we must defend the community against harm 
by incapacitating and deterring both actual and potential 
enemies. 


Those who have enlisted in the criminal army are personally 
more guilty than those who serve in the enemy army. 
Criminals are volunteers; they usually serve no cause but 


their own advancement, whereas enemy soldiers usually are 
draftees, who do not serve to advance their personal 
fortunes. But both criminals and enemy soldiers must be 
incapacitated as long as we have reason to believe that 
they will harm us if free to do so. Prolonged incapacitation is 
among the risks second offenders volunteer for. 


It is less of a risk and more easily avoidable than the risk the 
draftee runs. 


In sentencing previous arrests as well as prior convictions 
may be regarded as aggravating factors. Arrests which did 
not lead to convictions do not, of course, demonstrate guilt. 
But they should have warned the defendant that he is 
suspected of criminal conduct. If, despite such warning, he 
does commit the offense of which he is now convicted, it 
suggests a stronger commitment to criminality than if he 
had not been arrested and let go before his conviction. That 
conviction, in a sense, justifies the fruitless arrests which 
the offender failed to heed as a warning. He should be held 
responsible for that stronger commitment. 


An argument against prolonged incapacitation to reduce 
recidivism, more cogent than arguments based on justice, 
rests on our limited ability to predict. If not incapacitated, 
perhaps a majority of recidivists, statistically likely to 
commit additional offenses, may never actually do so; at 
least they may never be 
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convicted of other crimes. Statistical predictions can be 
improved, but it is unlikely that they will ever approach 
certainty. 


Further added incapacitation per se is not necessarily all 
that useful. It is useful in as much as it deters, because it is 
felt to be additional punishment. But with incapacitation, it 
probably has limited usefulness. Although in practice fused 
with deterrence, incapacitation can theoretically be 
distinguished from it. If we make the distinction, we may 
realize that the crime rate depends exclusively on the 
expected net gains from crime, compared to the net gain 
from legitimate activities available to offenders. This ratio is 
not changed by incapacitation per se. Thus, if all practicing 
prostitutes in New York were incapacitated, the rate of 
prostitution in New York would, within a short time, return to 
what it was before, as long as the net gain from prostitution 
is not reduced. There are always more persons capable of 
committing crime than do. Any deactivation of practicing car 
thieves will increase the price, of stolen cars and attract 
new ones into the trade, as the deactivation of practicing 
prostitutes would. Even the frequency of non-market- 
dependent crimes, such as rape, depends on the net gain. It 
is largely determined by the, cost of crime to the criminal 
imposed by the courts. All this argues against attributing the 
crime reducing effect of added punishment to incapacitation 
it is due to deterrence. The mistaken attribution can make a 
difference. But that difference need not detain us here. 


* 


Juveniles who have committed acts defined as crimes when 
committee by adults, should be tried and sentenced by the 
Same courts adults are tried by, and under the same laws. If 
counsel for the defense wishes to plead diminished capacity 
for mens rea, or any other legal excuse or mitigating 
circumstance, he can do so. 


But the law and the court should not assume priori that the 
age of juveniles is a mitigating circumstance, let alone a 


legs excuse. 


There is no evidence to indicate that all juveniles, owing to 
their age, are unaware of the gravity of their offenses or 
unlikely to be deterred by threats. However, juveniles 
cannot be deterred (or, for that matter, rehabilitated) by 
promising them immunity from serious punishment, as we 
have done hitherto. And they are not less, and often more, 
socially dangerous than older offenders. 


* 


There never was a justification for having sentences second- 
guessed by parole boards. They know nothing the 
sentencing judge could not know, except for information 
about the offender's 
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conduct in prison. Such conduct is not relevant to the 
punishment to which he has been sentenced because of his 
offense; and conduct in prison does not predict future 
conduct outside prison. 


Hence parole should be abolished. It rests on considerations 
that, apart from being materially wrong, are irrelevant under 
the justice and the deterrence criterion. All sentences 
should be for a determinate period, fixed by the court, and 
flat, i.e., not modifiable to parole boards, whose remaining 
task would be the post-release supervision of convicts. 
Some credit for good conduct in prison, given at the 
discretion of prison authorities, may help prison discipline, 
but should not significantly modify sentences. The 
maximum credit given should not exceed ten percent of the 
sentence—otherwise indeterminacy would be reintroduced. 


To be deterrent, sentences must be predictable, and the 
relevant prediction refers to the time that actually must be 
served. 


Therefore, all punishment should be mandatory, reducing 
judicial discretion as much as possible. Judges should be 
able to reduce or increase the mandatory sentences by no 
more than ten percent. 


If a judge wishes to go beyond this, because of 
circumstances he deems exceptional, he may do so, but his 
sentence should be automatically reviewed by an appeals 
court, empowered to let it stand, or to re-impose the 
mandatory sentence. When neither seems satisfactory, the 
appeals court may ask the lower court to reconsider the 
sentence. However unless the discretionary limits are 
exceeded, sentences should not be appeal. able. Giving 
judges the discretion they currently have, does not adapt 
the sentence to the personality of the criminal, as was 
hoped, but to that of the judge. Both adaptations lead to 
disparate sentences perceived as arbitrary and capricious. 
Both reduce the deterrent effect of punishment which 
depends on predictability. Hence, discretion should be 
narrowly limited. 


Probation and suspended sentences should be available 
only to first offenders, for comparatively minor offenses. If 
judges grant probation in other circumstances, the sentence 
should be automatically reviewed by a higher court 
empowered to reject it. 


x* 
It may be argued that the sentencing criteria suggested 


would increase intolerably the shortage of prison space. 
Undoubtedly the increasing severity of sentences, which is 


already occurring, requires more prison space than is 
presently available. Enactment of the reforms proposed here 
temporarily may require still more. 


How much additional prison space will be required 
permanently 
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is hard to predict. If more severe and frequent prison 
sentence: are given, a higher proportion of offenders will be 
in prison. But if these sentences deter, fewer offenses will 
be committed. Thus, the total number of offenders may 
decrease and the actual prison population ultimately may 
too. 


Yet, at least temporarily, more prisons will have to be built. 
It has beer argued that this will be too costly. However, it is 
cheaper to build prisons than to tolerate a higher crime rate, 
even though taxpayers, rather than crime victims, may 
have to bear the cost of building. At any rate, the cost of 
imprisonment is far higher than it need be for three reasons, 
apart from waste and corruption. 


(1) Attempts are made to provide prisoners with 
rehabilitative service: and amenities which have never been 
shown to contribute to any of the purposes of punishment, 
including rehabilitation. 


Television is not required as part of humane treatment, or of 
rehabilitation; nor is tennis, or conjugal sex. A prisoner is 
intentionally severed from amenities. There is no reason 
then, to provide them at government expense. Further, if his 
normal environment were helpful in producing lawful 
behavior, he probably would not be in prison. Hence 


building prisons on costly real estate, near urban centers to 
facilitate visits from relatives and friends, is unnecessary. If 
the amenities unrelated to the penal purpose of prisons 
were not provided imprisonment could be less costly 
without becoming inhumane. 


Prisoners are not given productive work. They are thus not 
allowed to earn enough to pay for their keep. Most legal 
experts are in favor, as | am, of normal wages and work 
opportunities for prisoners, and of incentive pay. Even non- 
monetary work incentives, such as shortening of sentences 
according to work performed are not altogether inconsistent 
with deterrent punishment, if kept within narrow limits. | will 
not dwell on this matter. 


Obstacles come from labor unions and business; the 
problem is political. But it must be noted that prisons are 
costly only because we insist on making them costly. They 
could be self-supporting and, if prisoners became taxpayers, 
they could increase government revenue. Lawful work at 
normal wages within prisons may even be rehabilitative. It is 
one “treatment” that has never been seriously tried. 


The most costly part of imprisonment consists of the 
measures taken to prevent escapes. These measures also 
raise prison building costs. However, not all inmates are 
violent, or prone to escape. They may have surrendered 
voluntarily and may prefer 
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to serve their time rather than to add to their crimes by 
escaping and living as fugitives. Accordingly, we should 
create some small prisons with minimal supervision and not 
much more security than is provided in a factory. Roll calls 


will be needed—but no actual measures to prevent flight. In 
doubtful cases prisoners working in these prisons may 
provide bonds, forfeited if they try to escape. If only the 
actual security risks—violent or escape-prone prisoners (a 
category which may include all young offenders sentenced 
to long terms)—are kept in high security prisons, 
imprisonment will become cheaper than it is now. 


Those who most lament prison crowding and wax eloquently 
about the inhumane conditions it creates are often the very 
persons who did their best, for ideological reasons, to 
prevent the building of additional prisons. They have helped 
create the conditions which they now use to insist that 
offenders should not be confined as often, or as long, as is 
needed to deter from crime. 


Most of them persist in opposing the building of prisons. | 
have found it impossible to rehabilitate them. 


8. Power concentration, legitimation crisis and penal 
severity 


Martin Killias* 


In the past ten years, criminal justice research on sanctions 
has dwelt on alternatives to imprisonmentl and theories on 
the stable level of punishment in a given society (e.g., 
Blumstein and Cohen, 1973). Despite available alternatives, 
and “homeostasis” 


theories to the contrary, the incarceration rates of many 
countries continue to increase; the American rate of 
sentenced prisoners in State and Federal institutions rose 
between 1972 and 1979 by about 45 percent (Hindelang et 
al., 1981: Table 6.16), reaching its highest level in history 
(Cahalan, 1979). These rates should provoke more interest 
in research on variations in the levels of punishment, and 


concomitantly, in theories that explain variations in, rather 
than the stability of, punishment. Such theories could be 
used to address the question of the notoriously enormous 
cross-national differences in incarceration rates—a 
phenomenon largely ignored in stability of punishment 
theories, although some cross- sectional research has been 
conducted on fluctuations of incarceration rates (e. g., 
Blumstein, Cohen and Nagin, 1977; Blumstein and Moitra, 
1979). 


Theoretical framework 


Theories that explain variations in the level of punishment 
fall into two basic, if simplistic, classifications: those that 
emphasize social structural variables, such as 
modernization and power concentration, and those that 
point to the amount of social conflict, measured by 
indicators of social crisis such as unem-1 Checking the 
subject indexes of the Criminology and Penology Abstracts 
(1978-1980):18-20, the author found more than 120 
references concerning publications on alternatives to 
imprisonment, but only about 15 references concerning the 
incarceration rates and the continued use of imprisonment. 
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ployment. The following sections summarize the basic 
statements of both perspectives, and then attempt to 
integrate the two by using the more abstract concept of 
legitimation. 


The social structural perspective 


In an article entitled “Two Laws of Penal Evolution,” 2 
Durkheim presented three hypotheses on variations in penal 
severity that are far more specific than his much better 
known statements in The Division of Labor in Society and 
The Rules of Sociological Method.3 


First, Durkheim assumed that penal severity decreases with 
development, since crime in primitive societies offended 
deeply felt religious commands rather than individual, 
secular interests. 


Second, he hypothesized that imprisonment would become 
the dominant form of punishment in modern societies 
because they, in contrast to primitive societies, would have 
the resources at hand to construct and operate 
penitentiaries. Third, he stated that penal severity reaches a 
peak every time the form of government becomes 
“absolute,” i.e. whenever power is highly concentrated 
within a society. In line with his predilection for considering 
religion as an independent variable, Durkheim explains this 
relationship by the tendency of such governments to usurp 
a religious authority, an example being kings who claimed 
to be God's governors on earth, the “divine right of kings.” 
Whether religion per se is really the key variable in 
explaining penal severity, or whether the key is that 
religious authority was usurped by absolutist governments 
to legitimize extreme degrees of power concentration, does 
not concern us, since power concentration in itself might be 
a sufficient cause of an increase in penal severity. 


This was also the position of Montesquieu, who had 
advanced an almost identical hypothesis 150 years before 


Durkheim (Montesquieu, 1748/1977: book VI, ch. 6 and 
13).4 


2 This article appeared first in Annee Sociologique 4 (1900): 
65-95. 


3 This lack of attention to Durkheim's most specific writing 
On penal severity may be due to the fact that it was not 
translated into English until 1969, whereas his main works 
have been accessible in English for at least a generation 
longer. 


4 Although it seems unlikely that Durkheim did not know 
this reference, he does not quote Montesquieu's statement 
on the impact of “tyrannical” 


forms of government on penal severity. 
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The conflict perspective 


As one of the first writers on penal severity, Sorokin (1937/ 


1962: 599-606) explained its variations by the amount of 
conflict within a given society. To illustrate his point, Sorokin 
presented data from France and Russia that revealed very 
high numbers of executions in times of serious civil disorder 
and revolution. 


Sorokin ascribed these fluctuations to a lack of consensus 
on basic cultural values, i.e. to attempts by the powerful to 
enforce their cultural standards against “oppositional” 
(sub-)cultural groups (1962: 598599). Being an adherent of 
the culture conflict approach, Sorokin did not differentiate 
between culture and social structure, or power and values.5 
Although his evidence does indicate that penal severity 
increased in times of social crisis, it seems that in these 
instances the power structure, rather than society's basic 
values, was in trouble. Besides, it does not seem feasible 
that fundamental differences with respect to crimes such as 
robbery, theft, murder, and rape could have reached such 
dramatic dimensions within such a short time, disappearing 
once the crisis had passed, as Sorokin's time-series 
suggests.6 Therefore, theories that explain social crises in 
terms of strain within the social structure may account 
better for such peaks of penal severity. 


Following the Marxian tradition of restricting the analysis to 
economic variables, Rusche and Kirchheimer (1939) claimed 
that the forms of punishment used by elites to control the 
lower classes are determined by criteria of economic 
rationality. Capital and corporal punishments are, therefore, 
presumed to prevail in societies suffering from a large 
surplus of manpower whereas imprisonment and forced 


labor are said to be the dominant forms of punishment 
whenever the scarcity of manpower makes them most 
profitable to the rulers. Accordingly, Rusche and Kirchheimer 
explained the decline of imprisonment during the second 
half of the 19th century by the decreasing profitability of 
forced labor. 


5 On this general deficiency of culture conflict theory, see 
Kornhauser (1978: 10-12). 


6 This assumption of dissent even regarding such basic 
crime concepts is a typical feature of culture conflict theory 
and is not supported by empirical evidence. See on this the 
literature review of Kornhauser (1978: 216-226). 
Interestingly, Sorokin himself expresses doubts regarding 
the feasibility of this assumption, and he criticizes some 
sociologists for having overstated the relativity of serious 
crimes (Sorokin, 1937/1982: 577). 
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They had some difficulty, however, in explaining the 
continued wide-spread use of imprisonment after World War 
|, i.e. during a time of high unemployment when capital 
punishment would have been, according to their theory, 
more in order to maximize profit by minimizing costs. Using 
an interpretation Rusche had advanced in an earlier paper 
(Rusche, 1933), they assumed that the increased power and 
organization of lower class persons had made a wide-spread 
return to capital punishment impossible. 


Modern authors, such as Quinney (1977) and Melossi and 
Pavarini (1979), emphasize again the role of the labor 
market and view imprisonment as a mechanism for reducing 
unemployment. 


Seeing the factory and the prison as complementary 
institutions to control the lower class,7 they seem to base 
their reasoning on an implicit incapacitation model. 


On empirical grounds, evidence concerning the labor market 
hypothesis has been mixed. On one hand, a number of 
studies identify an impressive impact of the unemployment 
rate on the use of imprisonment in capitalist societies (e.g., 
Jankovic, 1977; Greenberg, 1977; Yeager, 1979), although 
this relationship did not hold during the Great Depression 
(Jankovic, 1977) or in a cross-sectional study of American 
states (Garofalo, 1979). 8 


However evidence does not support the concomitant 
assumption that imprisonment rates have an effect on 
levels of unemployment (Jankovic, 1977). This is not very 
surprising when one considers the proportions of these two 
variables. Whenever unemployment reaches a substantial 
level, say five or ten percent of the work force, the 
incarceration rate cannot affect it even in the slightest 7 
Melossi and Pavarini (1979: 246) express the alternative 
character of prison and factory in these words: “La fabbrica 
a per l'operaio come un carcere ...il carcere per |'internato e 
come una fabbrica.” (“For the worker, the factory is like a 
prison, and for the prisoner, the prison is like a factory.”) 


8 The American unemployment rate is calculated on the 
basis of those who report having actively looked for work 
during the recent past, and thus excludes from the work 
force those who have given up looking for a job. It may bea 
more valid indicator of fluctuation. over time than of cross- 
sectional differences, because the number of people who 
have given up looking for work may be particularly high in 
areas and among groups with chronically high 
unemployment. The differential validity of the measure of 
unemployment may account for the paradox that the latter 


is strongly correlated with imprisonment rates in time-series 
analyses, but not in Garofalo's cross-sectional study. 
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way, since nowhere does it exceed one half of a percent of 
the total population. This may also account for the negative 
correlation between unemployment and incarceration which 
Jankovic (1977) found during the Great Depression, when 
the immense increase in unemployment could not be 
followed any longer by a parallel increase in admissions to 
overcrowded prisons. Besides this more or less 
contemporary evidence, the available historical data on 
execution rates9 do not leave any room for the assumption 
that the death penalty has never been used to control the 
labor market (Steinert and Treiber, 1978). It seems that the 
elites maintained social order by the threat of capital 
punishment rather than by large-scale executions (Hay, 
1975), which might or might not have been economically 
rational. 


In modern industrialized societies government is expected 
to promote the citizens’ welfare, and this usually includes 
the notion of full employment. One may assume, therefore, 
that high unemployment rates adversely affect the 
legitimation of those in power. Incarcerating more people for 
longer periods of time, i.e. 


“getting tough on criminals,” can be a response to the crisis 
effect of unemployment, rather than an attempt, in and of 
itself, to ease labor market oversupply. If this holds true, one 
can expect incarceration rates to rise whenever the social 
order undergoes a period of crisis, whether this crisis is due 


to high unemployment rates or to factors located in the 
political sphere, i.e. within the 


“Superstructure” of a given system. Greenberg (1980) 
illustrates the relevance of such factors in a study of 
Poland's highly fluctuating imprisonment rates. Although he 
could not find any 9 Figures given in this context are usually 
exponentially overstated, or are based on extremely 
unreliable sources. The often cited figure of 72-80,000 
thieves executed under Henry VIII (see, e.g., R.usche and 
Kirchheimer, 1939) were simply a fantastic invention of a 
very dubious individual (for details see Aydelotte, 1913: 5). 
The same is true of the 20-30,000 death sentences which 
Benedictus Carpzovius, a famous 17th century judge and 
criminal law professor in Leipzig, was often said to have 
pronounced. Boehn (1940-42) revealed that the real figure 
was at least 100 times lower, and Leipzig had a particularly 
low execution rate during Carpzovious' office, namely about 
.35 per 10,000 population during the period of 1652-1688. 
The figures given by Steinert and Treiber (1978), and 
calculations by the author, reveal that the execution rates 
did not exceed 2 per 10,000 in any of the cities considered, 
even during periods of the most extensive use of capital 
punishment (i.e., at the end of the 16th century). 
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correlation with the situation in the labor market, the 
changes in the incarceration rate seemed to be closely 
related to political events, especially the political crises 
Poland underwent in 1956 


and again in 1968. 


Studying incarceration rates as depending on crises within 
the political and social sohere would overcome the 
“economic reductionism” (Greenberg, 1980) of many 
Marxist criminologists. 


And considering unemployment as a crisis factor, too, 
makes it possible to integrate the labor market approach 
with Sorokin's version of the conflict hypothesis, if the latter 
is seen as a political crisis hypothesis, thereby dropping its 
underlying culture conflict assumptions. Of course, the 
concept of crisis needs more clarification, and this will be 
attempted in the following section. 


Legitimation crisis and penal severity Any power has a 
certain need for self-justification, as Max Weber stated some 
fifty years ago (Weber, 1925/1954: 335). This self- 
justification car be accomplished by investments the ruler 
makes to induce his subjects to believe that the power gap 
between he and them is ultimately in their best interests. 
He can, for example, settle social issues that previously 
seemed un-solvable, thereby leaving the impression of 
having quasi-magical capacities, or, as Weber would say, of 
having charismatic authority. Or he can base his position on 
a very long-lasting tradition, thereby giving his power the 
appearance of eternity and unavoidability, which in turn 
may deny the feasibility of any alternative. Finally, he can 
emphasize the expertise of him and his staff, thereby 
evoking the impression that his rule is based on profound 
wisdom which will lead to the best possible results for 
everybody, a least in the long run. 


Such justifications of power can not only be identified at the 
macro sociological level, but can also be observed in social 
psychological studies of power legitimation in smaller 
groups (Wallster et al., 1973). For example power positions 
in the work place tend to be legitimized by referring to some 


sort of an investment status, such as education, seniority, 
expertise, overtime etc. Reasoning at the societal level, 
Heintz (1972: 140) hypothesizes that the legitimation of 
power becomes more difficult the more the power gap 
between the ruler(s) and the subordinates grows. In other 
words, the chance that a legitimation crisis will increase 
proportionately with power concentration. 


Besides, a legitimation crisis is likely to develop whenever 
the 
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assumptions which justify the power structure are largely 
undermined. This de-legitimation may occur because an 
alternative to the present power structure gains in 
popularity; however, the foremost cause may be the ruler’ 
failure to meet the expectations which emanate from the 
assumptions that justify his power position. For example, 
the continued failure to provide full employment may in the 
long run seriously affect the legitimation of a social order 
previously assumed by those within it to be best suited to 
promote their welfare. 


Legitimizing assumptions may certainly be important 
sources of power, since they motivate subordinates to 
comply without the ruler having to turn to force. This is not 
to argue that legitimation and force are opposite extremes 
of the same dimension, or that force will automatically be 
employed to defend a given power structure whenever its 
legitimation becomes problematic (Luhmann, 1975: 68- 
69).10 If power is conceived as a phenomenon of interaction 
rather than as a consequence of material resources 
(Luhmann, 1975: 9; Schneider, 1978: 35), it becomes 


obvious that power is more often created and maintained by 
the threat of force rather than by its actual use (Luhmann, 
1975: 60-69). The steps through which a legitimation crisis 
is transformed into an increase in penal severity (not only in 
legal codes, but also in practice) needs, however, more 
Clarification. 


If de-legitimation of the existing power structure leads to an 
open challenge of the ruler(s), it seems plausible that the 
actual use of force, including that which is institutionalized 
in the criminal justice system, will increase. Thus, the 
violent response of the ruler to the violence of his 
opponents is reflected in peaks of executions, such as those 
in Prance and Russia reported by Sorokin (1937/1962: 601- 
603), and in high numbers of political prisoners. But why 
should any regime answer to a general legitimation crisis by 
emphasizing some form of “war on crime” 


which, as Wilkins (1976) noted, notoriously boils down to a 
“war on criminals?” Does non-political street crime threaten 
any government? As Taylor (1980) noted in an analysis of 
electoral campaigns in Britain and Canada, the conservative 
parties' law and order stances may be understood as an 
attempt to reduce the legitimation crisis of the given social 
order, since focusing on street crime has at the same time 
the effect of directing the 10 Luhmann's work on power is 
also available in English: Niklas Luhmann, Trust and Power, 
(New York: Wiley, 1979). 
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public's attention away from potentially delegitimizing 
issues, such as unsettled economic problems, and of 
creating a climate of discipline and work-ethic, thus rallying 


the law-abiding majority in defense of the given order 
against “criminals” and all kinds of deviants. This emphasis 
on discipline, work, family, and moral order, a general 
feature of dictatorships of any political orientation, can be 
found even during times of revolutionary unrest when one 
would expect political opponents to be the only targets of a 
general crackdown. As the frequent executions of 
homosexuals, prostitutes, and other deviants in Iran 
illustrate, a substantial number of the victims of such waves 
of repression seem to be “immoral” rather than politically 
dangerous. It therefore seems that, given wide agreement 
on the undesirability of (street) crime, law and order politics 
are a way to increase consensus within a society, just as 
going to war against neighbors may be an efficient way to 
reduce interior dissent. But “war on crime” (or criminals) is 
of course, much less risky, and thus more attractive. 
Whenever politicians make crime an electoral or political 
issue, they may be doing so in a search for legitimation 
rather than because they really fear criminals. The increase 
in penal severity emanating from law and order policies may 
thus be the side effect of a search for consensus rather than 
an end in itself. 


How can we predict that a legitimation crisis will arise, to be 
followed by an increase in penal severity? We may expect 
that the probability of a legitimation crisis and, 
concomitantly, of a rise in penal severity, will occur when: 


¢ rulers cannot meet the standards which emanate from 
their own self-justification, and/or 


e the power gap between rulers and their subordinates 
grows, i.e. when power is concentrated among a few.11 


These two hypotheses are derived from the proposition that 
legitimation crises lead to increases in penal severity. And 


since the first hypothesis integrates earlier research from 
the conflict perspective, whereas the second restates 
Durkheim's and Montesquieu's power concentration 
hypothesis, one may conclude that the concept of 
legitimation crisis makes possible the integration 11 This 
second hypothesis is supported by social psychological 
studies that found positive correlations between the power 
distance and punitive attitudes among the powerful toward 
their subordinates (Mulder, 1960; Kipnis, 1972). 
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of these two seemingly contradictory perspectives. 
However, Durkheim's main hypothesis, namely that penal 
severity decreases with modernization, will be discussed 
separately, as the concept of legitimation does not embrace 
modernization. 


Research design 
Cross-national analysis 


Most research on penal severity has been based on 
historical and time-series analyses of criminal justice 
policies within one or, in some cases, a very few societies. 
12 Such research designs have the advantage of allowing 
consideration of a large number of independent variables, 
and are less troubled with the problematic nature or, even 
worse, the unknown validity of the indicators used. On the 
other hand, being directed toward interpreting and 
explaining rather than predicting development, such studies 
tend to be less conclusive, and inferences regarding other 
societies remain rather speculative. Of course, it is not very 
meaningful to argue for or against the superiority of either 
of these two approaches since both serve an important 
function in the development of social science. Given the 
preponderance of time-series and historical studies on penal 
severity, the present study has been designed to analyze 
this topic using a sample of as many nations as possible. 


The dependent variable 
Penal severity can be operationalized in two different ways. 


First, we can look at the forms of punishments the judiciary 
has at its disposal, and compare different nations by using 
an underlying scale of penal severity. Second, we can 
consider the severity within a given form of punishment, e. 
g. by looking at the length of imprisonment or the amounts 
of fines. Both of these operationalizations have to cope with 
Christie's (1968) version of the stability of punishment 
hypothesis. According to Christie, the change in 
punishments over the past 200 years cannot be attributed 


to humanitarianism, nor to a decrease in society's 
punitiveness, but to a shift in the underlying scale of penal 
values. In other words, what once may have been “worth” 
the death penalty may, according to modern standards, only 
deserve five years in 12 Sorokin's study, e.g., was based on 
a comparative and historical analysis of five societies 
(Russia, Germany, Austria, France, Italy). 


More recently, Ted R. Gurr et al., Th Politics of Crime and 
Conflict: A Comparative History of Four Cities, (Beverly Hills, 
Calif.: Sage Publications, 1977) used a very similar research 
design . 
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prison, and what once may have deserved imprisonment, 
may today be equivalent to a fine. Christie explains this shift 
in penal values by an increase in susceptibility, so that our 
(Supposedly more lenient) punishments cause the same 
amount of suffering as did the more cruel ones of the past. 
Although such a shift in susceptibility and penal values may 
indeed have occurred, it seems unwarranted to infer from 
this that societies do not differ in penal severity, but only in 
penal values, since there seems to exist an immanent rank 
ordering of different forms of punishment which is valid 
across historical periods and national boundaries. 


The relative severity of different forms of punishment can be 
assessed in a generally valid way by using their position 
within the process of pardoning, i.e., by looking at which 
form of punishment is commuted to what. In all the societies 
and in all the periods on which we are sufficiently informed, 
there is a consistent pattern: qualified forms of capital 
punishment are commuted into 


“simple” forms of the death penalty, imprisonment is used 
as a Substitute for executing the offender, long 
imprisonment terms are reduced t( shorter ones, and prison 
sentences tend to be commuted to non-incarcerative 
sanctions, such as fines.13 It seems, therefore, warranted to 
say that societies whose laws provide for the death penalty 
are characterized by more penal severity than abolitionist 
ones, and that societies using longer prison term; for the 
same kind of offenses are more punitive than others. 


Regarding the use of imprisonment, penal severity is, in the 
absence of more adequate data, usually measured by 
comparing incarceration rates This way of operationalizing 
penal severity has to cope, however, with the objection that 
these data reflect nothing more than different levels of 
crime Although it would be an overstatement to say that 
crime rates do not hay( any impact on incarceration rates, 
the available evidence, nevertheless, sup ports Wilkins’ 
(1965: 85) assumption that this impact is not too large. For. 
example, there is some indication that Eastern European 13 
Of course, the relative severity of different sanctions may 
overlap at the lower and the upper ends, respectively, as in 
the case of very short imprisonment and very high fine! It 
may be difficult to rank some minor sanctions, such as 
withdrawal of a driver's license or, to cite an historical 
example, the temporary exclusion from the sacraments 
whirl according to Carpzovius (1652: pare Il, quaestio 69, n. 
55), was considered in Saxonia more severe punishment 
than a short prison sentence. 
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countries haw lower crime rates than Western Europe 
(Kaiser, 1976; Shelley, 1981), but at the same time they 


have some of the highest incarceration rates in the world. In 
a number of studies (e.g. Doleschal 1979) the median time 
serve( by prisoners in different countries was compared with 
the incarceration rate of these nations, and there seems to 
be a strong trend for countries with high incarceration rates 
to punish their criminals with much longer prison terms. 14 
Besides, studies on the incarceration rate in America 
consistently find a weak or, at best, a moderate correlation 
between incarceration and crime rates.15 


The best way to assess the validity of incarceration rates as 
measures of penal severity would be to use crime rates as a 
control variable. For most of the countries that figure in our 
14 The median time served in American State prisons was 
17.3 months in 1977 (Mai acteristics of the Parole 
Population, 1978, San Francisco: NCCD, 1980). In some state 
however, this time is considerably longer, as in California, 
where the median time serve was 34 months in 1976 for 
men, and 25 months for women, respectively (Brewer et al 
1981). In contrast, the corresponding figure for the 
Netherlands is about 1 month, fc Sweden 3 months 
(Doleschal, 1979), and for Switzerland about 3 months 
(Strafurfeile der Schweiz, 1979, Convictions in Switzerland, 
ed. Swiss Federal Statistical Office, Bern 1981). In 
interpreting these figures, one should keep in mind that the 
American figure do not include the far shorter sentences 
served in jails; on the other hand, Europea countries seem 
to restrict the use of imprisonment considerably more than 
the America states (Clinard, 1978: 116-117; Gillespie, 1980). 
It is not possible to determine to wh: degree these 
differences in the meaning of figures on time served in 
prisons affect the comparability, but it would seem that the 
exclusion of jails from the American data and the more 
conservative use of imprisonment in European countries 
tend to compensate for each other. 


15 Using time-series, Biles (1979) and Bowker (1981) found 
contradictory results concerning the relationship between 
crime rates and rates of imprisonment in State and Federal 
prisons. Using ordinal data, Nagel (1977) found a correlation 
of only .214 between rates of incarceration in State and 
Federal prisons and crime rates across the 50 states. 
Garofalo (1979), using a more comprehensive measure of 
incarceration which included jails and juvenile institutions, 
found correlations of .24 for property crime and .61 for 
violent crime rates. 


Using a similar measure of incarceration, the author found 
that total crime rates in 1971 and 1977 accounted for only 
10 percent of the total variation in incarceration rates in 
1972 and 1978, respectively, across the 50 states. 


106 
KILLIAS 


sample, the United Nations has gathered data on the 
number of offenses reported to the police and of identified 
offenders during the years 1970-1975. Unfortunately, these 
data are not published and could not be obtained for the 
present analysis. 16 In an unpublished analysis of these 
data, however, Newman and Vetere (1978) found a 
correlation between the rate of adult offenders recorded by 
the police and the incarceration rate of only .08, a finding 
that is all the more remarkable since offender as well as 
prisoner rates are based on persons. 17 Interpreting this 
finding, Newman and Vetere suggest that some countries 
may process and record a high number of offenders, yet 
punish them with non-incarcerative sanctions or short prison 
sentences, thereby keeping the incarceration rate ata 
relatively low level. Other countries, in contrast, may 
process far fewer people, but punish them very harshly 


which, in turn, increases the incarceration rates. In sum, this 
finding strongly supports Wilkins' (1974) statement that 
incarceration rates reflect penal severity rather than crime 
rates.18 


The independent variables 


The legitimation crisis in the form of a failure of the 
government to meet expectations emanating from its own 
self-justification has, in the present study, been 
operationalized by the unemployment rate. As mentioned 
above this indicator has been used by many other writers 
on incarceration and penal severity, although as a part of a 
different theoretical framework. 


As indicators of power concentration, whose relevance in 
the present con text has been explained above, two 
different measures were used. First, the degree of power 
concentration at the governmental level has been assesses 
by distinguishing between countries 16 'The report 
published by the United Nations on this survey (Crime 
Prevention and Control, Report of the Secretary-General, 
32nd session of the General Assembly, A/32/199, 22 
September 1977) contains only aggregated data. For any 
meaningful analysis, crime and offender data should, 
however, be available at the level of countries rather than 
continents. 


17 Similarly, Greenberg (1977) found in a time-series 
analysis on Canada no correlation between conviction rate 
and prison admission rate. 


18 Since the rate of offenders, as a control variable would 
have to be introduced into the regression equation before 
the other independent variables, the fact that it accounts for 
less than 1 percent of variation in prisoner rates means that 


the omission of these data does not affect the results 
seriously. 


POWER CONCENTRATION AND PENAL SEVERITY 
107 


having democratic and those with non-democratic forms of 
government. The criterion for this classification has been 
whether the executive and/or the parliament have been 
elected in free, open vote, i.e. according to the one-man- 
one-vote principle, in which the candidates number more 
than the available seats. Consequently, military 
governments, one-party regimes, and absolute monarchies 
have been classified as non-democratic. One may criticize 
this indicator on the grounds that it is rather crude; on the 
other hand, it seems closer to the concept of power 
concentration than indexes which also include several civil 
liberties, 19 


and it seems to imply to a lesser degree a moral distinction 
between “good” any “bad” governments. Second, power 
concentration within a society has also been measured by 
Corrado: Gini's index of income concentration. This index 
can assume values between 0, indicating a perfectly equal 
income distribution, and 1.0, indicating concentration of all 
income at the top. 20 In Western societies, the Gini index is 
generally considered a very valid measure of power 
concentration, given the high correlation between wealth 
and power in capitalist countries. In communist nations, 
however, power may be associated with bureaucratic 
(dispositional) competences rather than with possession 
(Djilas, 1957: 44-46), and even chances to acquire 
consumer goods may be, less a function of income than in 
Capitalistic countries (Weede, 1981). With income 
distribution not being a valid measure of power 


concentration under the communist system, and in line with 
recent research in this field (Weede 1981), no data on 
income distribution from communist countries have been 
analyzed in the present study. 


Since both the form of government and the income 
concentration are highly correlated with social development 
(Bollen, 1979; Bornschier, 1978: the annual per capita 
national income has been introduced as a control variable. 
This measure is generally considered a more valid single 
indicator of development than the gross national product, 
the percent of work force in agriculture, the percent of 
population illiterate, etc., because it is based on a nation's 
wealth rather than on characteristics of its population or 
production. This indicator also allows us to take 19 As, e.g., 
the one developed by Bollen (1979). 


20 For a detailed description of the Gini index see 
Bronfenbrenner (1971). 


108 
KILLIAS 


into account Durkheim's main hypothesis that penal 
severity decreased with modernization. 


Among the most serious problems cross-national research 
has to cope with is missing data. Due to a lack of available 
data, the size of the sample is reduced every time a new 
variable is taken into account. This precludes the study of 
several possibly influential independent variables. The 
inclusion of unemployment, e.g., reduced the number of 
nations for which all other data have been available to 
merely 21, down from an original sample of 55. To prevent 
the sample from becoming even smaller, only the variables 
mentioned here have been analyzed. In an attempt to 


compromise between sample size and unavailability of data, 
each independent variable has also been analyzed using all 
those nations for which it was available, but for which other 
data were missing. 


The data 


Data on incarceration rates of 47 nations were taken from a 
survey conducted by the United Nations in 1975.21 On eight 
more countries, data were taken from various sources.22 As 
far as possible, data for 1972 were used in order to make 
the sample as homogenous as possible. Whenever data for 
1972 were not available, the year for which they could be 
obtained was included. 


Information on whether a country retains capital 
punishment or not was taken from the Penal Codes of 23 
nations and from a number of international surveys. 23 In 
partial disagreement with 21 United Nations Working Paper 
by the Secretariat, Fifth United Nations Congress on 
Prevention of Crime and Treatment of Offenders (Toronto, 
Canada, September 1-12, 1975), The Treatment of the 
Offender in Custody and the Community, with special 
reference to the application of the standard minimum rules 
for the treatment of prisoners adopted by the United 
Nations, Annex, A/Conf.56/6 (1975). 


22 These sources are: USSR, Indonesia, Hong Kong, South 
Africa: Eugene Doleschal and Anne Newton, International 
Rates of Imprisonment, Hackensack, N.J.: NCCD, 1981 
(unpublished). Poland: Greenberg, 1980. German 
Democratic Republic: Kaiser, 1976: 39. Yugoslavia: F. 


Brinc, “Uporaba prostostnih kazni v Francij in 
Jugoslaviji”(Use of Prison Sentences in France and 
Yugoslavia), Revija za Kriminalistiko in Kriminologo 31: 2 


(1980): 102-112; quoted from Abstracts on Criminology and 
Penology 20 (1980): 2909. Switzerland: unpublished survey 
conducted by the author in 1973. 


23 International surveys on capital punishment: United 
Nations, Department of Economic and Social Affairs, Capital 
Punishment, (New York: United Nations, 1967); Unite, 
nations, Economic and Social Council, Capital Punishment, 
(New York: United Nation 
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some observers (e.g., Lopez-Rey 1980) who even consider a 
country as retentionist when its laws provide for the death 
penalty only in times of war, only countries that retain it for 
normal times and for crimes that are of some relevance 
during such times24 


were counted as retentionist. No attention was given to 
whether the death penalty has not been used over a long 
period of time, as in Belgium or whether executions are 
quite frequent. The United States, Mexico, an Australia were 
not included because some of their federal states do retain 
capital punishment, while others do not. 


Regarding the form of government, the necessary 
information was gathered from the pertinent volumes of the 
World Almanac25 


Gini index data were taken from an international survey by 
Bornschier (1978). 26 Since the income distribution within a 
given nation is extremely stable over even ex tended 
periods of time, 27 


the data used in the present analysis can be considered 
valid indicators of income concentration in the year for 
which the incarceration data were obtained. However, to 
prevent large gaps between incarceration and Gini index 
data, the analysis has been restricted to countries where 
the latter are not more than 10 years older than the former. 


Data on unemployment rates were taken from the U. N. 
Statistical Year book, 1978.28 Wherever possible, data for 
the year preceding the one for which incarceration rates 
were available have been gathered. 


1973); Amnesty International, The Death Penalty, (London: 
Amnesty International Publications, 1979); Manuel Lopes- 
Rey (1980). 


24 A good example of a rather theoretical provision for the 
death penalty is the offense of genocide which, according to 
the Netherlands Penal Code, is punishable by death. 


25 The World Almanac and Book of Facts, (New York: 
Newspaper Enterprise Association 1972-1981); Fischer 
Weltalmanach, (Frankfurt 


/Main, FRG: Fischer Verlag, 1972-1981) and the usually more 
inclusive Fischer Weltalmanach. 


26 Most of these data have been republished in Volker 
Bornschier and Than-Huye Ballmer-Cao, “Income Inequality: 
A Cross-National Survey of the Relationship betwee MNC- 
Penetration, Dimensions of the Power Structure and Income 
Distribution,” American Sociological Review 44 (June, 1979): 
487-506. 


27 See, e.g., the U. S. time-series analysis by Reynolds and 
Smolensky, 1977. 


28 New York: United Nations, 1979, Table 22. 
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Data on the per capita national income in 1972, in the year 
for which incarceration rates were known, have been taken 
from the pertinent volume of the U. N. Statistical Yearbook. 
29 Since changes in per capita national income are affected 
by fluctuations in exchange rates, and since most 
incarceration rates were from 1972, all figures were 
adjusted for dollar rates in 1972. 


Results 
Capital punishment 


As30 Table 7.1 illustrates, 31 there is a very strong negative 
association between development (per capita national 
income) and the retention of capital punishment. 32 Even 
stronger is, aS Table 7.2 reveals, 33 the association between 
form of government and 29 U. N. Statistical Yearbook, 1975, 
1977, 1978, (New York: United Nations), for years 1976, 
1978, and 1979, (Tables 192, 194, and 193, respectively). 


30 Note that in this paragraph recent developments, such 
as the abolition of capital punishment in France and in 
Spain, were taken into account. 


Therefore, the form of government refers to the present 
situation, whereas it was assessed for the year for which 
incarceration data were used. Thus, countries such as 
Portugal and Spain are counted here as democratic, but as 
non-democratic in connection with incarceration rates. 
Accordingly, the latest available data on per capita national 
income have been used here. 


31 The following additional countries have been included: 
Nations with at least $1,000 per capita national income (in 
1977) without capital punishment: Brazil. 


Nations with less than $1,000 per capita national income (in 
1977) without capital punishment: Dominican Republic. 


Nations with at least $1,000 per capita national income (in 
1977) with capital punishment: Bulgaria, CSSR, Greece, 
Hungary, Iran, Romania, Saudi Arabia. 


Nations with less than $1,000 per capita national income (in 
1977) with capital punishment: Algeria, Angola Bangladesh, 
Burma, Cameroon, China (Taiwan), China (PR), Cuba, Egypt, 
Ethiopia, Ghana, Guatemala, Guinea, Haiti, Madagascar, 
Malawi, Mali, Mozambique, Niger, Pakistan, Peru, Senegal, 
South Korea, Sudan, Tanzania, Turkey, Uganda, Upper Volta, 
Vietnam, Zaire, Zambia, Zimbabwe. 


32 To prevent tiny nations from getting a disproportionate 
weight, only nations with at least 5 million population have 
been included. Among those that meet this criterion, four 
could not be included (Afghanistan, Cambodia, Nepal, North 
Korea). 


33 The following additional countries have been included: 
Nations without capital punishment: Brazil, Costa Rica, 
Uruguay; Nations 
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retention of the death penalty among the developed 
nations, 34 i.e. 


if the level of development is controlled. 35 If no control is 
introduced, the association is almost perfect (G=.93), since 
the] 


are extremely few poor countries with non-democratic forms 
of government that have abolished capital punishment. The 
lack of abolitionist countries among developing nations, no 
matter what the form of government, i.e. the lack of 
variation in the dependent variable, makes a parallel 
analysis of the association between form of government and 
retention vs. abolition of capital punishment among third 
world nations impossible. 


Table 7.1: Capital Punishment and Per Capita National 
Income (Nations with at least 5,000,000 population only) Per 
Capita National Income 


Capital 
Punishment 
Low 

High 
(<$1,000 
(>$1,000 
N 

) 

) 
abolished 
6% 

45% 

61 
retained 
94% 

55% 

117 
100% 


100% 


78 

(47) 

(31) 

G=-.85* x2 =6.37 p<.001 


*Note that Gamma should be interpreted with caution, since 
its amount is due only to the lack of abolitionist countries 
among the less developed nations. Among the developed 
ones, there is no parallel tendency. 


This lack of variation in the dependent variable, once the 
level of development is taken into account, makes it also 
impossible to with capital punishment: Bulgaria, CSSR, 
Greece, Hungary, Iran, Kuwait, Libya, Romania, Saudi 
Arabia. 


34 To prevent the sample from becoming too small once 
control for development is Intl duced, nations having less 
than 5 but more than 1 


million population have been induct in Table 7.2, with the 
exception of Singapore. 


35 One may question whether Brazil and Uruguay can really 
be considered abolition countries, in view of the substantial 
number of non-judicial executions occurring the (Lopez-Rey, 
1980; Amnesty International, 1979: 143-146). Not to 
overstate the case, and to prevent the association from 
becoming perfect, they were counted here as abolitionist. 
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analyze the impact of income concentration on whether the 
death penalty is abolished or retained. 36 


Table 7.2: Capital Punishment and Form of Government 
(Nations with at least $1,000 per capita national income in 
1977 and 1,000,000 population only) 


Form of Government 
Capital 

Punishment 
Democratic Non-democratic N 
abolished 

76% 

17% 

22 

retained 

24% 

83% 

21 

100% 

100% 


N 

43 

(25) 

(18) 

G=-.88* x2 =14.74 p<.001 
Incarceration rates37 


Incarceration rates and development Although the signs of 
the zero-order correlation between per capita national 
income and incarceration rates are in the direction predicted 
by Durkheim, they are nevertheless very low (r=-.15) far 
from being significant. For the 54 nations on which data on 
36 Since among wealthy nations mainly communist ones 
retain capital punishment, and since data on the income 
concentration there cannot reasonably be used for the 
present analysis, the variation in the dependent variable is, 
when Gini index data are used, insufficient among third as 
well as among first world countries. Overall, i.e. 


without controlling for development, the association 
(Gamma) between income concentration (Gini index <.40, 
.40, -.50, >.50) and abolition vs. retention of capital 
punishment is .77 (z= 3.15, p<.001, N = 35), but given the 
strong impact development has on both of these variables, 
any analysis that does not control for it Is not very 
meaningful. Besides, Gamma is inflated due to one extreme 
cell frequency. 


37 A few countries have extremely high incarceration and 
unemployment rates. Therefore, the analysis has been 
conducted without these outliers. Since this only increased 
the correlations between incarceration rate on one hand and 


Gini index and unemployment on the other hand, but not to 
any substantial degree, they have been left in the sample. 
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per capita national income and incarceration could be 
obtained, the zero-order correlation is only -.028. When 
incarceration rate in these 54 nations is regressed, using per 
capita national income and form of government 
simultaneously as independent variables,38 the B 
coefficient of the former is far from being significant (t=.90). 
This finding contrasts sharply with the strong impact that 
the same indicator of development was found to have on 
whether capital punishment is retained or abolished (see 
Table 7.1). Since Newman and Vetere (1978) found a 
relatively strong correlation (r=.55) between gross domestic 
product and the number of correctional personnel (per 
100,000), one might suspect that the reason for this 
paradox is that developed and developing countries differ in 
their control strategies. As prisons are expensive to operate, 
it seems feasible that countries suffering from scarcity of 
resources incarcerate fewer people for shorter periods of 
time than developed nations, and compensate for this lack 
of deterrence with the use of cheaper but crueler 
punishment: such as the death penalty. Indeed, there is a 
Surprisingly weak association (G=.26) between capital 
punishment and incarceration rates. 39 Penal severity, 
therefore, cannot be regarded as a one dimensional 
concept. Rather, on should differentiate between two control 
models that do not necessarily g along with each other, 
namely a “terror model” aimed at deterrence by cruel 
punishments, and a “discipline model” that is based on 
incarcerating more people for longer periods of time. This 
interpretation can be based on a inversion of Beccaria's 


famous statement that it is not the cruelty but the certainty 
of punishment which works as a deterrent, and this is a in 
line with modern research on the (inverse) relationship 
between these two variables (cf. 


Pepinsky, 1980: 82). 


Taken together, the relationships found between 
development on the one hand and capital punishment and 
incarceration on the other support Durkheim's two laws of 
penal evolution if they are refined in the following way: (1) 
Durkheim's hypothesis that penal severity decreases with 
development, if the dependent variable is operationalized 
by the shift in the forms of punish-38 Since the correlation 
between development and form of government is only 
-.442, the simultaneous introduction of these two 
independent variables into the regression equation is not 
precluded. 


39 Incarceration rates have been categorized as follows: <5 
(N=17), 56-110 (N=19), and >110 (N=15). Gamma (.26) is 
not significant (z=.78, N=51). 
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ment, i.e. from capital and corporal to non-physical 
Sanctions, rather than by the severity in sentencing within a 
given form of punishment; and (2) Durkheim's prediction 
that imprisonment will become the dominant form of 
punishment, if it is restated that with development the use 
of physical form of punishment will decrease. By this 
refinement, Durkheim's two laws are actually reduced to 
one. 


Incarceration rates and form of government The zero-order 
correlation between incarceration rate and form of 
government is .307 (N=54), and the association coefficient 
(Gamma) is .16.40 When incarceration rate is regressed, 
using per capita national income and form of government as 
independent variables,41 the latter's (but not the former's) 
regression coefficient is significant at the .02 level (t=2.48). 
In the analysis of variance, form of government explains 11 
percent of variation in incarceration rates (N=54) when 
introduced after the indicator of development. This finding is 
in line with the result of Table 7.2, although the impact of 
the form of government on incarceration rates is much 
smaller than on capital punishment. In line with what has 
been said above on the impact of development on crime 
control strategies, it seems that dictatorships are indeed 
more punitive than other forms of government, for they 
tend to punish more cruelly instead of incarcerating more 
people for longer periods of time. This interpretation 
conforms with Luhmann's (1975: 9) hypothesis that not the 
use but the threat of force works as a means to maintain 
power. It is also supported by historical studies on the 
interaction between terror, i.e. threat with cruel responses, 
and selective sanctioning practices under the Hanoverian 
kings (Hay, 1975). 


Incarceration rates and income concentration Among the 
three independent variables, the Gini index is most strongly 
correlated with incarceration rates (r=.460). 42 In asses-40 
Incarceration rates have been categorized as follows: <55 
(N=17), 56-110 (N=21), and >110 (N=17). Gamma is not 
significant (S=.47, N=55). 


41 Since the correlation between development and form of 
government is only -.442, the simultaneous introduction of 
these two independent variables into the regression 
equation is not precluded. 


42 Because of the multicolinearity between this variable and 
per capita national income (r=-.727), a simultaneous 
multiple regression analysis is not warranted. Stepwise 
multiple regression, however, is more 
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Sing the causal order among the three independent 
variables, we can presume that high income concentration 
and non-democratic forms of government do not cause 
under-development, but rather that these forms of power 
concentration are likely to occur at certain stages of 
development (Bollen, 1979; Bornschier, 1978). 


Therefore, per capita national income was introduced into 
the regression equation first. To determine whether form of 
government or income concentration should be introduced 
second is somewhat difficult, as highly privileged elites tend 
to defend the status quo by using dictatorial forms of 
government; on the other hand, all governments, and non- 
democratic ones probably even more, try to influence the 
income distribution by adopting certain economic policies. 
43 This stepwise regression analysis revealed that 
development, once more, does not contribute any 
substantial fraction to the total amount of variation 
explained (R2.023). 44 


Since form of government is, as has been discussed above, 
very strongly associated with retention vs. abolition of 
capital punishment (see Table 7.2), where income 
concentration is less strongly associated with the said 
dependent variable, the results obtained are somewhat 
puzzling. It seems that non-democratic forms of government 
and high income inequality go along with the two different 


crime control strategies described above, the former leading 
to deterrence by cruel physical punishments, the latter 
leading to more and longer prison sentences. The rise of 
democracy during the 19th century was generally followed 
not only by a marked decline or even the abolition of capital 
punishment, but also, as Ignatieff (1978: 212) concluded, by 
the simultaneous massive increase in the use of totalitarian 
institutions, symbolizing more intolerance towards deviants 
of all sorts. From these trends, one may say that non- 
democratic governments prefer the “terror model,” whereas 
democracies with a lot of economic inequality tend to prefer 
the “discipline model.” Whatever the psychological 
differences underlying these two control models may be, it 
seems feasible that democratic governments are somewhat 
more restricted in their choice of appropriate whenever an 
intrinsic causal order among the independent variables can 
be assumed (Nie et al., 1975: 339). 


43 To avoid any problematic decision in this regard, the 
analysis was conducted in both ways. 


44 Income concentration was a more powerful explanatory 
variable (R2 


=.283, p=.001; than form of government, no matter which 
one was introduced first. 
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control strategies, since the use of brutal violence in 
defense of the status quo can easily destroy the consensual 
appearance by which such governments tend to be 
legitimized (cf. Lunmann, 1975: 69). This restriction in the 
range of available means of control may account for the 
“economically irrational” reluctance to return to massive 


execution rates (Rusche, 1933), as well as for the much 
lower level of police violence against rioters and opponents, 
when compared to crackdowns under many non-democratic 
governments. Since using prisons more widely and 
sentencing offenders to longer prison terms does not seem 
to be considered illegitimate in democracies, it is plausible 
that in these countries an increase in penal severity is 
primarily sought in the form of longer sentences and a more 
conservative use of non-incarcerative sanctions. 
Dictatorships however, may depend much less on an image 
of consensual rule, and this fact allows them to turn to the 
cheaper “terror model” rather easily, i.e. whenever brutal 
violence appears to be the most cost-efficient way of 
defending the status quo. 


Incarceration rates and unemployment Unfortunately, 
unemployment rates could be obtained for only 21 nations 
for which data on the other independent variables were 
available. Thus, the scope of this analysis is very limited. 45 


Analyzing the amount of variance explained by each of the 
independent variables, one may, again, introduce the 
indicator of development first, since unemployment is 
obviously a result rather than a cause of underdevelopment. 
More difficult, however, is the determination of the causal 
order between unemployment and income concentration. 
On the one hand, the income concentration index is directly 
affected by the number of unemployed, since they have less 
income than people with jobs. 


To take this mutual dependency into account, the analysis 
has been conducted both ways, i.e. introducing 
unemployment before income concentration into the 
regression equation, as well as the other way around. 


Regression analysis revealed that unemployment as well as 
income concentration explained a substantial amount of 
variance in incarceration rates, but both their F-scores reach 
significance 45 Again, the high multicolinearity between per 
capita national income and the Gini index (r=-.707), and 
between the latter and unemployment (r=.640), renders the 
use of the simultaneous multiple regression impossible. 
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at the .05 level only when introduced before each other. 
Besides, unemployment seems to be a more powerful 
variable than income concentration in the present sample. 


Before drawing any conclusions regarding the relative 
importance of unemployment and income concentration in 
explaining incarceration rates, a few words of warning are in 
order. First, it should be kept in mind that the sample of 21 
nations, for which all needed data could be obtained, is 
heavily biased in favor of affluent countries, the number of 
countries with less than $1,000 


per capita national income being only 4. Since affluent 
countries have generally quite similar Gini scores, but range 
very widely in unemployment rates, it is plausible that the 
latter variable explains more variance within such a 
restricted sample. Second, in line with this observation, the 
zero-order correlation between incarceration rate and 
income concentration is lower (.399) within the sample of 21 
nations than within that of 39 nations (.460) which includes 
19 developing countries. Unemployment, however, is 
considerably more strongly correlated with incarceration 
among the 21 nation sample (.546) than if the correlation is 
computed on the base of 30 nations (.410), i.e. including 


(mostly developing) countries for which incarceration and 
unemployment rates, but no data on the other variables, 
were available. 


The data presented here do not warrant any definitive 
conclusions regarding the overall relevance of 
unemployment and income concentration in explaining 
incarceration rates. One may suppose, however, that in 
relatively poor countries with high inequality of income 
distribution and endemic high unemployment, the former 
affects the legitimation of rulers much more seriously than 
the economic misery which, in the third world, is generally 
beyond the capacities of those governments to ameliorate 
drastically. In more affluent nations where the income 
distribution is more even and, at least in general, less a 
source of interior conflict, high unemployment rates may 
have a strong delegitimizing effect, since there are strong 
expectations that governments have to promote full 
employment, and that, using the appropriate economic 
policies, they could do so. These differences in the 
delegitimizing effects of unemployment and income 
concentration might, then, account for their differential 
power in explaining incarceration rates, depending on what 
nations are included in the sample. In the present context, 
however, this inference should be considered tentative at 
best. 
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Discussion 


This analysis has yielded a number of empirical 
relationships. 


Some of them are in line with the hypotheses presented 
above, while other findings ask for theoretical integration. 
Such an integration may be achieved by following a 
hypothetical model centered around the concept of 
legitimation crisis, and on the distinction between two 
different crime control models. Whereas the latter is 
strongly supported by the data, a few remarks may be in 
order to make the usefulness of the concept of legitimation 
more explicit. 


Keeping in mind that the present data do indicate that high 
power concentration, either at the governmental level or in 
the form of a very unequal income distribution, is associated 
with more severe punishment, either in the form of capital 
punishment or longer prison terms, and that unemployment 
seems to lead to higher incarceration rates, one may 
question whether it might not have been more appropriate 
to take these independent variables as causal factors in 
themselves, instead of using them as indicators of 
legitimation deficits. Indeed, it seems difficult to 
operationalize legitimation in theoretical, i.e. prediction- 
oriented research, although legitimation has been used as a 
very powerful instrument in all kinds of interpretative, i.e. 
mainly historical, research. 


Faced with such arguments, one could abstain from any 
attempt at integrating at a more abstract level features of 
the criminal justice system, such as the disproportionate 
number of minority and poor persons in prisons, the 
relationship between unemployment and imprisonment, etc. 


More frequently, however, such findings are interpreted ata 
more general level by hypothesizing that the class structure 
implies attempts by the powerful to 


“control” the disadvantaged. Although such a proposition 
may be appealing, it nevertheless fails to state the 
processes through which power and class conflict may lead 
to penal severity. 


Assuming that the powerful have to physically restrain the 
powerless does not seem very feasible, since such a task 
would probably exceed the capacities of even the most 
powerful rulers (cf. Luhmann, 1975: 60-69). More 
realistically, but still not satisfactory, is the explanation that 
the criminal law and its sanctions are instruments in the 
hands of the powerful to deter the disadvantaged from 
attempting to question the given social structure. Why, 
then, are waves of repression in many instances directed 
more at restraining street crime than at cracking down 
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on the opposition, although the former almost never 
threaten the position of the powerful? And why do 
incarceration rates fluctuate widely and independently from 
crime rates? 


The concept of legitimation crisis is appealing because it 
allows the researcher to account for cross-sectional as well 
as temporal variations in penal severity, which other models 
fails to explain. Therefore, as operationalization problems 
arise not only with this concept, but also with many others, 
it seems preferable to look for more and better indicators 
than those used here, instead of insisting on less convincing 


models or, even worse, avoiding entirely the issue of 
integrating the several features of penal severity. 


*This paper was written while the author was a visiting 
scholar at the School of Criminal Justice, The University at 
Albany. Thanks are due to Robert Hardt for numerous helpful 
suggestions concerning the analysis, Graeme Newman for 
help with data gathering, Beverly Smith for smoothing the 
paper's English style and Eugene Doleschal, Director, NCCD, 
for data on incarceration rates and median time served by 
prisoners. 


9. This can't be peace: a pessimist looks at 
punishment 


Harold E. Pepinsky 


Punishment doesn't work anymore than following the 
rainbow leads to a pot of gold. The evidence is all around us. 
The news is a good place to start. 


On this morning's news Britain's unemployment is officially 
14 percent, a post-World War H high and still climbing. 
There has just been rioting again in Liverpool and Brixton. 
Last winter's letter from a friend in Sheffield reported that 
fifty percent of teenagers leaving school are unemployed. | 
recall a special education teacher there in 1983 telling us 
that her job had become preparing students for lifetime 
unemployment. 


The official British view is that people are losing discipline. If 
the people only buckled down to work and study, the 
country could be put back to work. Instead, lower-class 
rabble are too shiftless to work and too corrupt to earn their 
living honestly. 


British victim surveys show that crime is up (Hough and 
Mayhew, 1985); all good citizens justifiably fear lower-class 
violence and predation; prison populations continue to 
mount. 


Popular anxiety and anger has foundation. It is not easy for 
adolescents to keep up the family honor by entering the job 
market at a respectable level. It is just as hard on parents to 
wonder whether family security has been achieved for the 
generation that is coming of age. Understandably, the Prime 
Minister and her Government want to relieve the fear and 
anger by venting the heat without bringing down the 
political order. 


This time the Prime Minister's popularity is slipping in the 
polls. Not for lack of trying. Just as manufacturing an excuse 
to expel a score of Soviets1 is harmless compared to sinking 
the 1 In the late summer of 1985, the person said to be in 
charge of the KGB 


in London defected to the British. It turned out that he had 
been a 120 
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Argentinian ship Be/grano and ensuing firefights, so rallying 
to the flag is less noticeable than during the 
Falklands/Malvinas War. And so far, armed troops haven't 
been called out against assemblies of “redundant” young 
Brits. The public hue and cry against foreign or domestic 
enemies has not been aroused loud enough to justify calling 
political opposition a threat to national security. Thatcher is 
in trouble. 


On the same news, American unemployment is rising a little 
from its most recent 7 percent ebb. Black unemployment is 
back up sharply, but most black teenagers in “the work 
force” are still holding down jobs. 


American police are reporting steadily fewer offenses (FBI). 


Meanwhile, American punishment of offenders, like the 
Pentagon budget, is way up. My guess is that long delayed 
Government figures will eventually show 1985 incarceration 
rates to be upwards of 350 per 100,000 Americans spending 
a given day in jail, a juvenile institution or prison; up from 
200 per 100,000 in 1974 (Waller and Chan, 1974). If 
American police crime figures are down, it is because police 
are busting people for “non-index” 


public order offenses instead of doing paperwork on behalf 
of citizen complainants (Pepinsky and Jesilow, 1985: 158-59, 
176-77). Drug arrests are really big these days, and down 
the line, more people do longer jail time. 


In some respects, we have gone about as far as we can go. 
The American Government is disinclined to compile such 
figures itself, but if you put several of its numbers together, 
it looks like upwards of 25,000 of every 100,000 black men 
in their twenties is spending the day in jail or prison, with 
twice aS many on probation and parole (Pepinsky and 
Jesilow, 1985: 11, 161-62). 


Despite drops in police recorded crime, the Government and 
the media incessantly tell us Americans how much our risk 
and fear of crime are rising Popular polls run highly in favor 
of the death penalty and the President. “Red Dawn,” the 
movie about how teenage guerrillas take to Midwestern hills 
to fight off Western spy for years. Presumably, he could and 
would have turned in names of Soviet agents in Britain any 


time the British had demanded it; now the British suddenly 
“discovered” that a number of Soviet residents somehow 
worked for the KGB. They and the Soviets went through 
three months of telling each other's citizens to leave the 
country. Gullible reporters passed on the lie that spying has 
suddenly become rampant and more dangerous than ever. 
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swarms of Soviet paratroopers, vies for popularity with 
“Miami Vice” on television. 


A San Francisco policewoman on the morning news program 
argues that teenagers are turning to violent caricatures of 
Satanism because there is so much more “me” than “we” in 
American families. But such critical insight remains the 
American exception, rather than the rule. The American rule 
today is mounting violence against foreign and domestic 
enemies. Punishment and violence are the national policy of 
first resort, as indeed they have been since the advent of 
European settlement (Zinn, 1980). 


Some American commentators are telling us that crime is 
dropping because we have gotten tougher on criminals— 
that punishment is a force for order and discipline among 
the population. It helps teach us to refrain from drinking and 
drugs. Most of all, it teaches our adolescents to purify their 
bodies and through study of “the basics,” to purify their 
minds as well. Disciplined youth shall diligently search the 
want ads of their local newspapers and enter, then rise in 
the job market. Much of this success will be owed to the MX 
and the prison cell, whose very prospect deters all who 
would oppose or seek to avoid “free market forces.” 


Perhaps defenders of the faith in punishing offenders are 
correct. Perhaps punishment has made Americans relatively 
secure in their persons or possessions. But if so, then 
punishment defies every theory of how punishment makes 
people behave. If punishment works, punishment defies 
logic. To side with defenders of punishment one must 
believe in magic. 


There isn't much room for optimism about the future course 
of human events. The logic of a world where the scale of 
punishment escalates dictates that humanity is headed for 
self-destruction. Defenders of punishment like Van den Haag 
(1975), Von Hirsch (1976) and Wilson (1975) have no more 
reason to hope for a peaceful orderly future than the 
Jehovah's Witness who stopped by last week to sell “The 
Watchtower.” The strength of their faith in the Revelation 
that punishment will save humanity is admirable. 


I'm weaker. I'm skeptical. I'm practically nihilistic. | don't see 
our world becoming more peaceful and secure unless 
groups of several hundred people at a time manage to opt 
out of national governments and multinational corporate 
economies, which admittedly is a remote prospect. 


This essay begins by looking at the impact of wars on crime 
like those now being waged in Britain and the US. The wars 
are 
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directed away from the heart of the crime problem, and if 
established theories of punishment are valid, cause more 
crime than they prevent. The essay examines why such 
misdirected wars on crime occur when and where they do. 


Finally, the essay examines what effective crime control 
would entail. 


What massive punishment accomplishes There is 
growing acknowledgment that white-collar crime far, far 
exceeds street crime (see Ross, 1907; Sutherland, 1940; 
and recently Reiman, 1984 Pepinsky and Jesilow, 1985). Of 
course we have only limited estimates of the extent of 
white-collar crime, but they are enough to make the point 
For example, the amount Blue Cross/Blue Shield and 
government medics insurers estimate they lose each year in 
fraudulent claims, $13 billion, is more than twice the total 
annual net loss from street crime reported by the FBI This 
appears to investigators not to be a matter of wholesale 
fraud by a small number of doctors, but an accumulation of 
“nickel and diming the system’ by most doctors (Pontell et 
al. 1984). Using the FBI's operating definition of 


“murder and non-negligent manslaughter” (or as they 
usually refer to it, just plain “murder”), health care providers 
appear to claim more than twice the number of victims in 
hospitals each year as do all police-reported murders 
combined (Pepinsky and Jesilow, 1985: 60-61, 167). 


There is no reason to believe that health care workers are 
more crooked than other professional groups. The point is 
that even if one examines narrow band of white-collar 
activity, there appear to be far more numerous and more 
serious offenses—both against property and against persons 
—by people who have attained wealth, power and 
respectability than by poor young men like those who 
typically get punished. 


It would be surprising if crime were not mostly committed 
by those at the top of the social order. For one thing, white- 
collar offenders have power to claim more victims than poor 


people: they are licensed to put people, to sleep and cut 
them open; they sell known defective planes or cars to 
masses of customers; they deal in millions of dollars at a 
time instead of the occasional television sets, stereos or 
pocket money. Crime on a grand scale takes less effort the 
higher one's economic and political position. 


Indeed because his victim is “remote” the rich and powerful 
offender may hardly notice committing manslaughter or 
theft. 
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For another thing, white-collar offenders have relative 
immunity from punishment. It is not only that white-collar 
offenses are harder to detect and prove than street crimes. 
The bigger the crackdown on crime, the more apparent it 
becomes that officials are looking for crime in city streets 
rather than in corporate suites. 


The tougher police and courts get on crime, the more 
apparent it becomes that the poorer more powerless 
offenders overwhelm law enforcement resources. Wars on 
street crime are a good way to signal white-collar offenders 
that the odds of their being caught and punished for their 
own offenses are on the decline. From the point of view of 
deterrence theory, one would expect campaigns against 
street crime to stimulate white-collar crime, including 
corruption of the law enforcers. Since white-collar crime 
contributes the lion's share to overall crime trends and 
levels, the net effect of crackdowns on street crime ought to 
be to increase victimization by white-collar crime. 


As to incapacitating offenders, even imprisonment on 
today's grand scale “is like skimming off the tip of an 


iceberg and telling ships it is safe to pass” (Pepinsky and 
Jesilow, 1985: 2). Selective incapacitation might have at 
least a transitory impact on overall victimization if it 
concentrated on economic and political leaders. 


As matters stand, selective incapacitation punishes in 
proportion to the length of a police record, which is heavily 
biased against identifying more serious crime or criminals. 
In effect, the commonplace inmate is twice victimized—first 
by being poor, then by being picked for punishment not so 
much for the seriousness of one's transgressions as for 
one's powerlessness to resist law enforcement (Falandysz, 
1982; Christie, 1981). Whether police can clear a substantial 
percentage of crimes they record by locking up a few of the 
people they repeatedly arrest is beside the point, since the 
police remain officially unaware of the great bulk of the 
crime problem. 


To their credit, some defenders of punishment discount 
punishment's capacity to deter or incapacitate crime and 
criminals. 


Andrew von Hirsch (1976), for example, seeks to be 
“parsimonious” about justifying punishment by restricting 
the object to giving offenders their “just deserts.” If in this 
view punishing offenders promotes law and order at all, it is 
because citizens respect and emulate the moral stance of a 
government whose officials inflict due pain on offenders. 
Citizens obey the laws of such a government not out of fear, 
but because they see that the government is right. 
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Official campaigns to punish offenders do seem to achieve 
consensus that those punished are getting no less than they 


deserve. Brogden (1982) is astonished by the extent of 
agreement British police achieved this century, from 
working classes through elites, that underclass young men 
deserve all the law enforcement they receive. The 
Communist Manifesto classified common police targets as 
the “’dangerous class,’ the social scum, that passively 
rotting mass thrown off by the lowest layers of old society...” 
Americans these days are more likely to say that convicted 
criminals get off too lightly than that defendants are unfairly 
treated. 


Poland, as reported on recently by a law faculty member 
from Warsaw (Platek, 1985) is a particularly astounding 
contemporary case. Its rate of incarceration, circa 400 per 
100,000, is higher than the American rate. All but a few 
hundred of the inmates are prototypic street offenders 
(Falandysz, 1982). Prison conditions by Western standards 
are unusually harsh and primitive. The government is 
extremely unpopular among the citizenry. And yet, 
according to Platek, Poles generally believe that prisoners 
have gotten no worse than they deserve, and perhaps 
deserve worse still. 


Platek goes on to describe Poles as a people who have 
learned that they have to lie, cheat and steal to survive. And 
who believe that highly placed officials and Party members, 
and their friends and relatives, are big time crooks. So while 
popular indignation against the common prison inmate runs 
high, disrespect for law and government runs even higher. 


| have noticed a similar American response, as from 
students and radio audiences of all political persuasions, to 
a series of arguments | have made about crime and 
punishment. When, formerly, | pointed out that street crime 
might be no worse than thirty years ago for all police figures 
show, | was castigated for ignoring the plight of victims. 


When | criticized criminal justice for being ineffectual, | was 
castigated for being soft on criminals. 


But when | began instead to point out that white-collar 
crime was much worse than street crime, audience 
response warmed considerably. People start in with their 
own stories and beliefs about crime and corruption in high 
places. Even if they profess to be law-abiding themselves, 
they acknowledge that criminality is pervasive. 


Former police officer David Toma spoke to the school 
children of my community several weeks ago, declaring that 
eighty 
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percent of the children here regularly used illicit drugs; a 
steady flow of letters to the editor has recently endorsed 
him for telling it like it is, in a county where expanded drug 
enforcement has received much publicity. 


It is hard if not impossible to quantify cynicism about law 
and order or overall crime trends, but from Bloomington, 
Indiana, to Warsaw, Poland, more concerted crackdowns on 
street offenders do not appear to increase respect for and 
obedience to law and order. The data may be anecdotal, but 
the conclusion rests on the theoretical premise that when 
punishment does not fit the crime, people lose respect for 
the punishers and for the political and economic elite the 
punishers represent. 


To believe in the effectiveness of just deserts, one would 
have to suppose that you can fool most of the people most 
of the time. 


It is theoretically simpler and cleaner to suppose that people 
notice punishment depends more on who one is than on 
what one does. Advocates of fitting the punishment to the 
crime do not improve on the record of punitive 
governments. They do not even try to specify how many 
years of incarceration equals, for instance, the burglary of a 
certain brand and age of color television set. The classic 
demonstration that the equation is impossible belongs to 
Shakespeare, in “Merchant of Venice” (Pepinsky and Jesilow, 
1985: 120-30, 170-74). 


When people become angry and retributive, it is not 
because punishments can or do fit crimes, nor because of 
evidence that people believe it so. Newman's (1983) 
defense of punishment is especially enlightened in this 
regard. He simply holds that people punish each other no 
matter what, not that punishment pays or is morally 
defensible in the first place. He argues simply that if we are 
going to punish offenders, we might as well minimize 
wasteful infliction of pain. He can conceive of no purer 
punishment than electric shock; certainly, as he argues 
cogently, electric shock is less painful and wasteful than 
imprisonment. It is ironic that defenders of imprisonment 
attack the cold bloodedness of this radically humane and 
parsimonious defender of punishment. 


The question remains why the official urge to punish 
offenders grows to current British, let alone American, let 
alone Polish proportions, together with the popular belief 
that street offenders deserve their punishment. Reasons for 
such wars on street criminals have nothing to do with 
fairness or crime prevention. 


Getting tough on street offenders nonetheless occurs with a 
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certain regularity, which offers explanation if not 
justification for massive punishment. 


Why massive punishment probably happens Melossi 
and Pavarini (1981) have traced European and American 
punishment of offenders through the past several centuries. 
They note a regularity: Rehabilitation is stressed during 
periods of full employment; when unemployment rises, 
officials get tough on their prisoners. 


Recent decades in the US illustrate. In the most recent 
period of prosperity and nearly full employment, the 1960s, 
incarceration rates declined. They bottomed out in the early 
1970s, just as the first of that decade's oil crises led us into 
what has since become chronic elevated unemployment (for 
one steady source of incarceration data, see US Dept. of 
Justice Annual). At the same time, the rhetoric of officials 
and criminologists shifted from support for rehabilitation 
toward the view that “nothing works” except purl 
punishment (heralded, for instance, by Van den Haag, 1975; 
Von Hirsch 1976; and Wilson, 1975). The appeals for 
punishment and the ensuing upswing in incarceration is 
remarkably like American events at the end of the 1920s 
and through the Depression (Kramer, 1982). Similarly, a 
resurgence in use of the death penalty has occurred since 
the latter 1970s, while the previous heyday of capital 
punishment had been the 1930s. 


Another feature of waves of punishing offenders is that they 
follow within a generation of wars and draw on war rhetoric. 


American (Selke and Pepinsky, 1982) and British (Critchley, 
1978) police launched what they called “war on crime” ora 
“war against crime” at the time of early post-Work War Il 


recessions, in the latter 1950s. These wars initially took the 
form of encouraging citizens to report offenses to police, 
who in turn recorded crimp waves. The police focused public 
attention on teenage crime at a time when post-War boom 
babies were just beginning to reach adolescence. Although 
this campaign to fight young offenders was offset in the 
1960s by efforts at “rehabilitation” and “diversion” of 
offenders, it laid an empirical foundation for the overall 
punitiveness that began in the mid-1970s. 


Criminologists have drawn a contrast between the fear and 
punishment in the United States in the mid-1970s, and the 
relative calm sense of having little crime, lack of resort to 
arrest and incarceration, keeping prison terms short and 
avoiding officially supervised probation in Japan (Clifford 
1976) and Switzerland 
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(Clinard, 1978). One of these countries, Japan, hat been 
pacified as a loser of World War Il, and the other, 
Switzerland, has been neutral. It is not necessarily the case 
that crime itself was low in these countries. 2 Concern about 
crime was low, and punishment of offenders sparing. In 
particular, adult-youth relations seemed relatively secure, in 
economies that were still expanding and rapidly hiring 
citizens who were of age to enter the work force. 


Costa Rica (Montero, 1983; Busey, 1962) is another country 
which fit the pattern at least into the beginning of the 
1980s. Its incarceration rate remained low; not much effort 
was expended on law enforcement. Costa Rica had been 
neutral during World War Il. The major government 
expenditure was in opening civil service jobs for children of 


the middle class, whose economic and political future 
appeared guaranteed. 


Non-punitive times for these “crime-free” countries may be 
changing. Economic opportunities for youth, for example 
app-renticeships in Switzerland, seem to be shrinking, and 
alarm about youth, as over violence in Japanese schools, 
seems to be increasing. The pressure of Costa Rica's foreign 
debt and military involvement with the US may have begun 
to change the economy and politics of punishment there. 
But while the boom times lasted, to criminologists these 
countries were models of how to succeed in not having to 
punish street offenders. 


The timing and focus of waves of punishing street offenders 
are suggestive. The legitimacy of punitive governments 
seems to have rested on military prowess, demonstrated in 
recent wars. 


Attention in punitive societies appears focused on the 
indiscipline of adolescents, at a time when unemployment is 
rising and hence prospects for entry into the job market are 
diminishing. The threat of disorder is real. The threat is not 
so much that unemployed people commit crime, but that 
the honor and welfare of families throughout the social 
order will not be sustained into the next generation. Poor 
young men just happen to be a politically convenient, 
tangible target for fear and anxiety over much broader 
problems. 


Campaigns to punish street offenders worsen the problem. 
The policy encourages crime at the top of the social order, 
as we have seen, making people more vulnerable to 
violence and predation 2 See, for instance, Ziegler's (1979) 
attempt to demonstrate that crime and corruption are 
rampant among the Swiss political and economic elite. 
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than ever. In a larger sense, wars on foreign enemies and on 
domestic street offenders alike are inherently destabilizing. 
They make job prospects for coming generations less 
secure. The United States is a poignant example (Zinn, 
1980): Wars have alternated with crackdowns on poor 
citizens within our communities. To be sure, an incredible 
Share of the world's wealth has been captured and drawn 
into the country; the average American is by world 
standards quite rich. But from the killing and removal of 
American Indians onward, the scale of violence in which we 
have participated has escalated—now alternating between 
global warfare against foreign enemies and punishment of 
record proportions of our own population as criminals. Fora 
century and one half, not a decade has passed without 
foreign wars or crises of domestic disorder. Today's rampant 
fear of foreign and domestic enemies is nothing new for 
Americans, but it has not abated either. 


It is equally counterproductive to lay blame for crime and 
punishment on groups other than street offenders (see 
Galtung, 1969). Ranulf (1964, originally 1938 in Danish), for 
example, tried blaming the “moral indignation” underlying 
wars on crime on political dominance by lower middle 
classes. This erudite study is essentially an attack on 
Nazism, backed up by a series of historical case studies of 
other times and places. The apparent message: Nazi 
Supporters are too uncultured and unrefined to be politically 
fair and decent. As Harold Lasswell points out in the preface 
to the English edition of the book (Ranulf, 1964: ix-xiii), 
Ranulf overlooks how convenient punitive politics are to 
economic elites—whose support for punishment is no less 
important for being subdued. 


It is more commonplace to blame elites for crime and 
punishment. The profit most from crime and punishment, to 
be sure. 


Their resistance to economic and political restructuring is 
most potent, obviously. The problem is that removing and 
punishing elites relieves crime and punishment more than 
temporarily, and at a cost. Political revolution creates the 
same problems it aims to solve. China is a noteworthy 
contemporary example. The worst criminals were thrown 
out of power in the course and immediate aftermath of the 
1949 revolution. But now that post-revolutionary babies are 
moving into adulthood, they confront an entrenched, often 
crooked and punitive new elite of revolutionaries. The faces 
at the top have changed, but the fact of exploitation and 
violence led from the top has quickly reemerge in the new 
political order. 
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Mao Zedong may have hoped that elites would continue to 
be punished for their transgressions and removed ina 
process 


“continuing revolution,” but instead the revolution itself 
became corrupted (Pepinsky, 1982). Since tens of thousands 
of offenders have apparently been executed in China the 
last couple of years, it is hard to say that punishing rich and 
powerful offenders rather than concentrating on poor street 
offenders has led the country to freedom from economic 
insecurity and attendant crime and punishment (Schell, 
1984; Tifft, 1985). 


Political revolutions strip away the pretense that those who 
uphold law, with violence are any more virtuous or less 


harmful than those who break law, with violence. They also 
help make it apparent that governments’ “punishments” 
and offenders’ 


“crimes” are essentially like response to like behavior, each 
feeds upon and amplifies the other even when the criminal 
class becomes the government. No matter who gets 
punished, punishment ends up making crime worse. 


It may be that punishment is necessary, and that worse 
crime problem require more punishment. If so, crime and 
violence and social insecurity have no way to go but up. If 
So, crime and injustice have to escalate. Escalation cannot 
continue much longer before our species obliterates itself. 
Defenders of punishment have no empirical foundation for 
believing otherwise. A belief that punishment can “work” is 
the height of unwarranted optimism about the human 
condition. 


Some criminologists, including me, are pessimistic enough 
to believe that relief from crime is much harder, much less 
likely, than any form of tinkering with punishment can 
possibly achieve. 


The only way out 


Relief from crime requires relief from the urge to punish. 


Relief from the urge to punish requires confidence among 
parental generations that the generations corning into 
adulthood will attain positions of honor and economic 
security. The confidence cannot be achieved through 
punishment or other violence. That is, those who gain such 
confidence and security cannot do it at the expense of 
others. This is not moral rhetoric; it is simple political reality. 


Some criminologists are beginning to pinpoint necessary 
conditions for such human development. (Who could even 
dream of sufficient conditions for freedom from crime, 
violence and injustice?) 
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The essential requirement is this: Non-punitive people must 
foresee that they (let alone the next generation) gain by 
giving power to some of those who would otherwise offend 
them (see e.g., Tifft and Sullivan, 1980) and ignoring the 
rest (Felstiner, 1974). This requirement is commonly known 
as “anarchism.” 


Anarchism is not enough. 


In a violent, capricious world, foreseeing that one gains 
without punishment requires elaborate guarantees that 
people one depends upon will not gain at one's expense. 
Anthropologists call these guarantees “cross-cutting ties” 


(Nader and Parnell, 1983: 204); Christie (1981: 88-89) calls 
them “mutual dependence.” 


They are a complex balance of reciprocal rights and duties 
which work only when elaborately organized, as in the 
constitutions of the 150 successful Mondragon enterprises 
in Basque Spain, which guarantee open entry for would-be 
worker owners and their descendants (Oakeshott, 1978; 
Henk and Logan, 1982; Gutierrez-Johnson, 1984). People 
who feel a stake in disputes must see that they “own” or can 
substantially affect outcomes (Christie, 1977); those who 
would sit in judgment on others must feel “vulnerable” to 
the accused (Christie, 1981: 81-83). All in all, those who 
would refrain from ratifying or executing punishment must 
have intimate “knowledge” of people upon whom their 
economic well-being appears to depend (Christie, 1981: 85- 
88). In other words, the free flow of information—known in 
legal parlance as accountability and standing to be heard— 
must be guaranteed for people to refrain from punishment 
and contain crime and violence (Wilkins, 1984; Pepinsky, 
1986). 


Certain reporters see such communities of interest beyond 
punishment being created, either before conflicts emerge 
(as in the magazine Changing Work, 1984) or in 
reconciliation of conflicts thereafter (as in victim-offender 
reconciliation programs; Immarigeon, 1984). Insofar as such 
efforts succeed they must be: a. Meticulously, painstakingly 
constituted, not so much as to who gets what, as instead to 
who gets to decide who gets what. 


Constituting peaceful groups demands a political science or 
legal skill of incredible detail and precision. 


b. Planned for no more than several hundred people at a 
time, perhaps in limited networks. Human intelligence 


cannot hear members of larger communities well enough to 
plan without doing systematic violence to some groups, and 
as a consequence, generating upward spirals of crime and 
punishment. 
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c. Relatively obscure. Information can be shared about 
successes in developing peaceful communities, but if a 
single community gains prominence, political and economic 
elites around it can be expected to suppress it. Social 
movement beyond punishment and crime has to occur in 
the little social spaces which escape the attention of 
economic and political establishments. 


The more realistic relief from crime and punishment is, the 
more improbable it becomes. It is tempting to conclude that 
since life beyond punishment is so improbable, punishment 
must be planned as best we can. But no matte] how 
carefully punishment gets planned, it makes crime and 
violence worse The more grand the plan, the worse the 
result. You will find that criminologists who try to find ways 
to transcend punishment and crime have a pretty bleak 
outlook on the future of humankind. They just don't see any 
point in deceiving ourselves that crime can in any way be 
controlled on a grand and violent scale. No matter how 
improbable, they try to content themselves with the 
possible. 


Hope for improvement of the human condition may not 
have much foundation, but that is no excuse for the blind 
optimism of the utopian criminologists who believe that 
punishment can work. 


10. Punishment and social structure: what does the 
future hold? 


Thomas J. Bernard 


What will punishment be like in the future? Will the amount 
of punishment increase or decrease? Will imprisonment 
remain a major form of punishment, or will it be replaced by 
community treatments or corporal punishments? Will 
punishments become more oriented to restitution and less 
to vengeance, or vice versa? 


These and other questions about the future of punishment 
are especially interesting when considered in the long run. 
Long-range projections about the future of punishment 
would have to consider the kinds of fundamental social 
structural changes that occur in societies over time. For 
example, the “industrial revolution” occurred in Western 
societies at a particular point in time (Foucault, 1977). This 
revolution was associated with enormous changes in social 
structural arrangements, so that rural, agricultural, 
aristocratic, and feudalistic societies were transformed into 
urban, industrial, democratic, and capitalistic societies. 


While there is controversy about the specifics, it is clear that 
these changes in social structure were associated with 
enormous changes in the nature and extent of punishments 
(Foucault, 1977; Shelley, 1981). Longer range projections 
about the future of punishment would have to consider the 
possibility that such fundamental social structural changes 
would again occur in societies, changes which could again: 
transform the nature of punishments. 


This chapter looks at the future of punishment within the 
context of broader social and historical changes. This is an 
inherently speculative enterprise, since the only way to 


know for sure what the future holds is to wait for it to get 
here. Nevertheless, it is possible to analyze major trends 
that have occurred in past societies, and use that analysis 
to project trends that are likely to occur in future societies. 
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A number of theorists have constructed their theories in 
precisely this way (Nisbet, 1966: 71-82). This chapter uses 
three of those theorists-Marx, Durkheim, and Simmel—as 
guides to speculate on the nature and extent of punishment 
in the future. 


These theorists are chosen because the: represent three 
quite different traditions within the sociological framework 
(Bernard, 1983). Most sociologists and criminologists view 
the world within a framework that, to some extent at least, 
Originates with one or another of these theorists. To the 
extent that sociologists and criminologists speculate on the 
future of punishment, they do so within the context of 
assumption similar to the ones held by these theorists. 
Thus, looking at the future of punishment within the context 
of these three theories gives us a sense of the range of 
ideas on the subject. 


Projections on the future of punishment must be done in the 
context and broader projections about the future of societies 
generally. Thus, for each of the three theorists, the chapter 
presents a brief overview of how they analyzed the past 
development of societies, and how they thought that 
development would continue in the future. The nature and 
extent of punishment within those future societies is then 
discussed. 


Durkheim 


Like other social theorists of his time, Durkheim used the 
analysis of pas trends to project future developments in his 
own and other contemporary societies. One aspect of this 
analysis involved projections about future developments 
concerning criminal punishments. A brief description of his 
genera theory of social development is presented, and then 
the discussion focuses specifically on its implications for the 
nature and extent of punishments in future societies. 


Durkheim's theory was phrased in terms of the inevitable 
historical development of society from a primitive stage to 
an advanced one (Durkheim 1965). In the primitive, 
“mechanical” 


form of society, each social group is relatively isolated from 
other groups and Is basically self-sufficient. Within these 
social groups, individuals live under largely identical 
circumstances, do identical work, and hold identical values. 
There is little division of labor, with only a few persons in the 
clan or village having specialized functions. In contrast, the 
advanced, “organic” form of society has a highly developed 
division of labor, and social solidarity is based on the 
diversity of functions of the different 
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parts of the society. Durkheim argued that all societies were 
at some stage of progression between the mechanical and 
the organic forms, with none being totally one or the other. 


Law and punishment take very different forms in those 
societies. 


In mechanical societies, social solidarity arises from 
pressure for uniformity exerted against the inevitable 
diversity of its members. 


Such pressure is exerted in varying forms and degrees. In its 
strongest form, it consists of criminal punishments. 


These punishments, according to Durkheim, are one of the 
most fundamental means by which social solidarity is 
maintained. Law is oriented toward repressing deviation 
from the norms of the time, but the norms are defined in 
such a way that it is inevitable that a certain portion of the 
population will fail to live up to them. 


Individuals who violate norms are punished as a means of 
expressing the moral superiority and group solidarity of the 
norm-abiding citizens, rather than for deterrence or 
retributive purposes. Essentially, the punishment of 
criminals bonds the law-abiding members of society into a 
coherent group. Such punishment therefore serves socially 
useful functions, independent of its effect on criminal 
behavior. Durkheim therefore argued that punishment is 
“normal” in mechanical societies—i.e., it will be found in all 
societies independent of the behavior of the members of the 
society. 


As the society progresses towards the organic state, 
however, the role for punishment changes. Solidarity more 
and more is based on the diversity of functions of its 
members, rather than on their uniformity. Law regulates the 
interactions among the different parts of the society, and 
punishment is one means of providing restitution in the case 
of wrongful transactions. 


Durkheim believed that hierarchy was inevitable in every 
society, and thus it would also be found in all future 
societies. 


However, he argued that hierarchy itself was not a cause of 
social maladies since it reflected basic inequalities in human 
nature (Taylor et al. 1973: 67-90). Criminal and other 
deviant behaviors were said to emerge when individuals 
occupied social positions in the hierarchy that were 
inappropriate to their natural abilities. 


One of the most important aspects of Durkheim's future 
society therefore was that individuals had to be free to rise 
or fall to their proper place society in a “spontaneous” 
division of labor (Taylor et al., 973: 74-78). 


Durkheim also recommended the establishment of a 
network of professional and occupational groups that would 
act as buffers 
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between the individual and the state (1964: 1-38; 1951: 
373-86). 


These groups would alias full communication between the 
state and all of the various subgroups within it. Out of this 
mechanism would come a society in which individuals and 
groups received an appropriate portion of the goods of 
society, in proportion to their talents and abilities. As a 
result, all these individuals would be adequately bonded to 
society, and there would be a minimum of deviant behaviors 
such as crime. 


Durkheim maintained that the organic society was not 
merely an idea but was also “normal” in the sense that all 
societies were tending to evolve into this state through the 
normal processes of social development. The state of 
Durkheim's own society, which he described as filled with 
enormous amounts of conflict and unfairness, was said to be 
a temporary aberration resulting from the French and 
Industrial Revolutions. On the basis of Durkheim's general 
theory of social development, as we, as his specific 
arguments about the functions of punishment, we can 
project that, as societies evolve toward the organic state 
over the long period of time, there will be a steady decline 
in the types of behaviors usually described as crime. As 
mobility increases and individuals and groups assume their 
rightful places within the social structure, fewer people 
occupy inappropriate social structural locations. Accordingly, 
there will be fewer deviant behaviors. At the same time, 
there will also be a decline in the social need for 
punishment, since those arise from the pressures for 
conformity exerted against human diversity, generating 
feelings of solidarity in mechanical societies. As societies 
advance more toward the organic state, this becomes less 
and less important as a source of solidarity. Thus, the future 
society will according to Durkheim, contain fewer and fewer 
truly “deviant” behaviors and at the same time have an 
increasing tolerance and acceptance of-human diversity. 


In essence, Durkheim's theory projects a society in which 
the criminal law, with its emphasis on retributive 
punishment, simply fades from the scene. What remains is 
essentially civil law, in which individuals file grievances 
against each other over allegations of unfair transactions. 
Those grievances are presented before the neutral state, 
which metes out punishments in the form of restitutive 
sanctions against the offending party. Some years ago, 
Taylor et al. (1973: 282) issues a clarion call to “create a 


society in which the facts of human diversity, whether 
personal, organic or social, are not subject to the power to 
criminalize.” According 
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to Durkheim, such a society will be the inevitable and 
normal outcome of ongoing processes of social 
development. 


This is an attractive future to be sure, especially since 
Durkheim argued that it is not only inevitable but that it will 
be achieved in the normal course of the evolutionary 
development of present societies. There are many questions 
that can be raised about this scenario, but a few will suffice 
for the present chapter. 


First, this scenario assumes that social hierarchy is 
inevitable. 


Others, however, have argued that nonhierarchical societies 
have existed in the past and are possible in the present and 
future (e.g., Pfohl, 1985: 28-29; 351-53). Second, even if 
one agrees that hierarchy is inevitable in every society, one 
could still disagree with Durkheim's argument that 
individuals at their “proper place” 


according to their native abilities will be adequately bonded 
to society. It may well be that individuals at the bottom of 
the social hierarchy will be dissatisfied with their place in 
society, even if they perceive themselves to have the least 
talents and abilities (see Bernard, 1984; Vold and Bernard, 
1986: 202-03). This dissatisfaction would deregulate the 
natural drives, allowing people to want more than they have 
within the structure of society. These individuals would then 


have a tendency to engage in criminal and deviant 
behaviors. 


Durkheim's projections about the future of punishment 
make sense only if one assumes, as he did, that social 
hierarchy is inevitable and that individuals on the bottom of 
the social hierarchy will be adequately bonded to society so 
long as their status reflects their natural abilities. Many 
contemporary criminologists and sociologists do hold these 
assumptions. They therefore expect contemporary societies 
to evolve in the direction of fuller mobility and a 
“spontaneous” division of labor. Associated with this general 
pattern of social development would be a long-term decline 
in the types of behaviors requiring punishments, as well as a 
long-term decline in social needs to punish individuals 
regardless of their behaviors. A very different view of the 
future, however, it held by sociologists and criminologists 
who hold Marxist rather than Durkheimian assumptions. 


Karl Marx 


Karl Marx made very different assumptions about social 
hierarchy than did Durkheim. He believed that hierarchy 
was characteristic of the present stage of social 
development but that it did not exist in at least some past 
stage and would not exist in 
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future stages. He also argued that individuals at the bottom 
of the social hierarchy would be alienated from society and 
would suffer from a wide range of social problems even if 
their social position was “appropriate,” given their talents. 
Like Durkheim, Marx constructed hi theory by analyzing past 
trends and used them to project future developments. This 
general analysis will be presented first, and then the 
discussion will shift to specific implications about 
punishment in future societies. 


Marx's (1967, 1970a) theory was essentially an economic 
interpretation of history, rather than a theory of individual or 
group behavior. The principal conflict that Marx presented, 
and on which his theory is based, was the conflict between 
the material forces of production and social relations of 
production. The material forces of production can generally 
be considered to be society's capacity to produce, which 
includes both technological equipment and the knowledge, 
Skill, and organization to use that equipment. The social 
relations of production refer primarily to property relations, 
and consequently to the distribution of income generated by 
the material force of production. 


The development of the material forces of production is 
relatively continuous throughout history, whereas the social 
relations of production tend to freeze into particular 
patterns. Social relations tend to change only abrupt: and 
violently in revolutions when they have become so 
inconsistent with the material forces that they substantially 
impede the further development of production. Thus, for 
example, the social relations of feudalism gave way to 
bourgeois capitalism with the advent of industrialized 
society. The social relations of capitalism initially acted as a 
stimulant to industrial production but, Marx argued, were 
becoming an impediment to the further development of the 
material forces of production due to certain inherent 
contradiction in the capitalist system. 


In particular, Marx argued that the system would inevitably 
concentrate the ownership of the means of production into 
fewer and fewer hands. Because of increasing 
mechanization, there would also be a growing pool of 
unemployed and underemployed workers, and those 
workers who were employed would be paid subsistence 
wages because of the labor surplus and the competition for 
jobs. Thus, the capitalist system would inevitably tend 
toward a polarization of society into two classes, one of 
which was both shrinking and becoming grotesquely 
wealthy and the other of which was large, growing, and 
barely able to survive. 
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Here the contradiction between the forces of production and 
the relations of production is quite clear, as is the necessity 
for a revolutionary restructuring of the relations of 
production. That restructuring would consist, according to 


Marx, of establishing collective ownership of the means of 
production and instituting centralized planning to end the 
cycles of overproduction and depression that plagued 
Capitalism. It would also mean the end of classes and class 
conflict, and the establishment of a non-antagonistic society. 


Marx believed that individuals on the bottom of this social 
hierarchy would be afflicted by a variety of problems 
regardless of whether their social status was “appropriate” 
for their natural abilities. Specifically, he argued that it was 
essential for human nature that people be productive in life 
and in work (Hirst, 1975). 


But in capitalist societies, there are large number of 
unemployed and underemployed people who are 
maintained in their status to meet the shifting labor and 
consumption needs of industry. These people become 
“demoralized” due to their lack of productivity and are 
therefore susceptible to all forms of crime and vice. Marx 
called these people the “Iumpen proletariat.” 


Criminal punishments serve two purposes in capitalist 
societies, according to Marx. First, punishments responded 
to the criminal behaviors of the lumpen proletariat. Those 
behaviors, of course, were generated by the social 
conditions of capitalism, but Marx described them as 
genuinely criminal so that other groups, particularly the 
working class, required protection against them. 


Second, criminal punishments were also used by the ruling 
class as one of many tools by which they maintained control 
over the other groups in society, particularly with respect to 
exploiting those groups in pursuit of their own economic 
interests. 


Marx did not describe in detail the nature of the non- 
antagonistic society that would emerge with the advent of 
communism. 


But he did provide some general information about it in the 
Critique of the Gotha Programme (1970b). Initially, the 
proletariat would have to defend itself against its enemies 
by assuming dictatorial control of the state mechanisms. 
But as full communism developed, the proletariat would 
form the “immense majority” of the population, and their 
enemies would become fewer and fewer. The state itself 
would then begin to wither away, and men would cease to 
govern men but would only administer things. There would 
be no exploited class who would want to revolt and no state 
to revolt against. 
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Marx did not argue that communism would be characterized 
by a total absence of conflict. The normal conflicts between 
individuals and groups would continue in that society as in 
any other. However, communist society would be free from 
basic structural conflicts that generate fundamental social 
change. 


Thus, normal conflicts between individuals and groups 
would occur within the context of a stable social structure. 


Despite the fact that Marx did not describe communist 
society as to tally conflict free, he expected that the level of 
conflict within it would decrease dramatically because 
conflicts were attributed to social structural arrangements, 
not to human nature. 


Once those social structural arrangements were changed, it 
was reasonable to expect that the conflicts themselves 
would disappear (Bernard, 1983). That would include the 
“street” crime of the lumpen proletariat, as well as the 
“white collar crimes” of the ruling class, such as economic 
exploitation, hazardous working conditions, toxic 
environmental pollution, unemployment and 
underemployment, etc. 


Criminologists and sociologists who hold Marxist 
assumptions see the future of punishment in similar terms. 
They believe that the evolutionary development of capitalist 
societies is in the direction of increased crisis. Ai long as 
that crisis deepens, they expect to see expanding use of 
criminal punishment. In part, this will result from a rising 
tide of criminal behaviors by the lumpen proletariat, who 
both will grow in numbers and becoming increasingly 
demoralized due to the deepening crisis of their social 
conditions. In part, this will result from the deepening crisis 
itself, as the ruling class uses criminal punishments in their 
(ultimately futile) attempt to stamp out opposition. The 
crisis, however, can only terminate in a revolutionary 
overthrow of the capitalist economic system and the 
establishment of socialism. 


Once that event takes place, Marxist sociologists and 
criminologists expect to see a rather rapid long-term decline 
in criminal punishments, due to a decline both in criminal 
behaviors and a decline in the need to repress segments of 
the population. This will culminate in a society in which the 
behaviors typically subjected to criminal punishments, as 
well as the criminal punishments themselves, are infrequent 
to nonexistent. 


Simmel 


A third classical theorist who has had a major impact on 
contemporary sociology and criminology is Georg Simmel. 
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Unlike Durkheim and Marx, Simmel did not display an 
overriding interest in the historical process of social 
development, although he did describe a general pattern by 
which societies developed. 


His focus was more directly on understanding and 
describing existing societies. He argued that conflict was an 
inevitable and necessary part of every society, and he did 
not argue that there was a natural pattern of social 
development that would result in a society that had a 
minimal level of conflict. Simmel's theory did contain 
implications about social structural conditions under which 
the negative effects of conflicts could be minimized, but he 
did not argue that there was a broad historical trend 
towards the development of these conditions in 
contemporary societies. 


To that extent, Simmel's theory was considerably more 
pessimistic than either Durkheim's or Marx's. 


Simmel (1950) held that “society” consists of the set of all 
reciprocal relationships between individuals. These 
relationships could be as simple as “two people who for a 
moment look at one another or who collide in front of a 
ticket window,” or as enduring as a life-long marriage. In 
general, Simmel reserved the term 


“society” to describe the set of permanent patterns of social 
interaction. These permanent patterns are taken to define 
the groups or social circles to which the person belongs 
(Simmel, 1955). The largest of these groups is the state, but 
in modern society an individual may belong to a wide 
variety of different groups, having different roles and 
statuses in each of them. 


The extent to which a group is tightly knit can be gauged by 
the extent to which it has a “code of honor” regulating the 
behavior of its members. Individuals are frequently affiliated 
with groups that have conflicting codes on specific issues or 
that represent interests that are opposed to each other. But 
Simmel identified membership in groups having conflicting 
values or interests with the growth of human freedom and 
individuality. 


Simmel argued that groups are initially formed on the basis 
of propinquity (such as the family and the local community), 
but that later associations tend to be formed on the basis of 
“common interests.” Here, Simmel used the term “interest” 
in the broadest sense of having an interest in or being 
interested in a common purpose. That included, but by no 
means was limited to, economic interests. 


The development from groups based on propinquity to 
groups based on common interests is characteristic of both 
individuals and society in general. This development is 
associated with the 
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growth of human freedom because the second type of group 
formation is a matter of choice, while the first is not. It is 
also associated with the development of individuality 


because one's identity or personality is ultimately rooted in 
the groups to which one belongs. In primitive cultures, and 
for young human beings, only one group exists, and one's 
identity is drawn entirely from that group. But when one 
belongs to several groups that are in conflict among 
themselves, me must resolve those conflicts in terms of the 
uniqueness of the self. That is, one gains freedom and 
individuality as one becomes associated with a multiplicity 
of conflicting groups. 


It was in this context that Simmel argued that conflict was 
an essential part of the unity of societies. Societies are not 
“less” 


societies because they contain conflicts—rather, the 
conflicts they contain are an integral part of the society 
itself. These conflicts have a variety of consequences. Some 
of these consequences are positive or beneficial, such as 
contributing to the growth of freedom and individuality. 
Other consequences, however, are negative and harmful. 
Crime and punishment are two of the negative 
consequences of conflict. 


Simmel (1959) argued that the proper subject of sociological 
inquiry were the “forms” of social interaction, but not the 


“content.” Content included everything that might be 
thought of as the “causes” of conflictual behavior—drive, 
interest, purpose, inclination, psychic state, movement. 
These “motivations” are not in themselves social and are 
not the subject to sociological inquiry. Simmel simply 
presumed that these motivations exist, have always existed, 
and will always exist. According to Simmel, sociological 
inquiry properly focuses on the forms through which these 
motivations are expressed. Conflict is an inevitable and 


necessary form of social interaction because these 
motivations inevitably and necessarily exist. 


Simmel's analysis of the causes or sources of conflict was 
quite limited since he considered this part of the “content” 
of conflict and thus not the proper subject matter of 
sociology. He did make general statements about “hostile 
impulses” and “needs for hating and fighting” that would 
seem to locate the causes of at least some conflicts in 
human nature. However, Simmel (1950: 34-35) also stated 
that the only case of conflict that can be explained solely by 
psychological motivations is an antagonistic game in which 
there is no prize for winning. Thus, the major source of 
conflict 
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within his theory seems to be “conflicts of interest” rooted 
in social structural arrangements. 


Coser (1956:55-60) elaborated on Simmel's argument, 
maintaining that hostile impulses and real conflicts over 
interests are separate phenomena Conflicts over interests 
frequently occur without any hostility between participants, 
and conflicts involving hostile impulses frequently do not 
involve pursuit of any interests. Along with Simmel, he 
pointed out that it may be 


“useful” to hate an enemy, but that such hatred is generally 
sec-ondary to the concrete sources of the conflict that lie in 
conflicting interests. Dahrendorf (1959) similarly assumes a 
conflictual human nature as the source of at least some 
conflicts, but he focuses exclusively on structural conflicts of 
interest as a source of violence. His recommendations for 


reducing the violence associated with conflicts entail social 
structural reforms. 


While Simmel did not present an overall theory of the 
historical processes of social development, he did describe a 
general tendency through which societies increasingly 
differentiate into greater numbers and varieties of interest 
groups, allowing ever great freedom and individuality. To the 
extent that an ideal society appears in Simmel's theory, it is 
a society in which the process of differentiation into 
conflicting interest groups is highly advanced, so that the 
maximum potential for individualization and freedom are 
achieved. 


Conflict will be present even in this ideal society since 
conflict is an integral part of every society. The implication 
of that view is that conflict is not a problem that can be 
“solved,” but it is a continuing presence in society that can 
only be “managed” in an effort to reduce its negative 
consequences. Simmel's theory contains a number of 
implications about the social conditions under which the 
negative consequences of conflicts, including crimes and 
punishments, can be reduced. These implications have been 
presented in more detail by Dahrendorf, relying primarily on 
Simmel's formulations. 


Dahrendorf denies that conflict can be suppressed over any 
considerable length of time, and also denies that societies 
are possible in which conflicts are actually resolved. 
However, he (1959: 225-27) argues that conflicts can be 
“regulated” in a society so as to reduce the level of violence 
associated with them. 


There are three prerequisites for the effective regulation of 
conflict. The first is the recognition that one is in a conflict 


situation by acknowledging that the opponent has the right 
to make 
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a case. That is to be distinguished from acknowledging that 
the case one's opponents is making is “right.” The second 
prerequisite is the formation of interest groups. Simmel and 
Coser argue that it is only by providing organized channels 
for the expression of grievances and hostilities that social 
life is able to continue. Without such channels, relationships 
between antagonistic groups would sunder. The third is the 
evolution of certain 


“rules of the game” that can provide a formal framework for 
the relations between the conflicting parties. The presence 
of these three prerequisites does not guarantee that conflict 
will be regulated, but Dahrendorf argues that regulation is 
impossible without them. 


This process is similar to what Durkheim described as the 
evolution of regulations in organic societies. Dahrendorf, 
however, pointed out that different groups participate in the 
process of forming these rules to different degrees. To the 
extent that a group participates in the process of forming 
the rules, the regulation of conflict will be effective, since 
they develop legitimate channels to pursue their values and 
interests, as well as to express their hostilities and 
grievances. For groups that do not participate, the process 
does not provide similar channels, so that conflicts tend to 
be unregulated. Unregulated conflicts are generally 
expressed in more violent ways, and arc defined as crime 
and other forms of social deviance. 


This suggests that for processes of conflict regulation to 
work effectively there must be some redistribution of power 
in society. 


More powerful group: in society must recognize that less 
powerful groups have a case to make These less powerful 
groups must be allowed to form interest groups to pursue 
their case, and rules for interaction must be worked out 
between the more powerful and less powerful groups. The 
rules already worked out for interaction among the more- 
powerful groups cannot simply be applied to the less- 
powerful groups. 


One method for encouraging the formation of interest 
groups by less powerful segments of the population is by 
funding agencies whose purpose is to pursue and defend 
the values and interests of those segments. For example, 
Rose (1972) argues that Community Action Agencies were 
designed in part to represent the values and interests of 
poor people in the political arena. He also argues that they 
failed in this purpose because they were taken over by the 
existing community social services agencies and used to 
promote their own institutional values and interests. 
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Future developments in punishment, within the context of 
Simmel's theory, will be determined by the nature of social 
structural arrangements particularly with respect to whether 
or not they allow for the regulation of conflict. To a 
considerable extent, that depends on whether power is 
closely held by more powerful groups to the exclusion of the 
less powerful or whether there is some redistribution of 
power so that the less powerful are able to genuinely pursue 


their interests, defend their values, and redress their 
grievances against more powerful groups. Under those 
conditions, conflicts between groups will still remain, but the 
negative consequences of conflicts, including crimes and 
punishments, will be minimized. Simmel does not maintain 
that there is a clearly defined historical process through 
which societies will inevitably develop into these more 
peaceable states. 


Thus, unlike Durkheim and Marx, Simmel does not project 
an inevitable historical development that ends in a low level 
of criminal punishments. 


Conclusion 


The implications about the future of punishment that are 
found in Simmel’s theory bear some resemblance to the 
implications that are found in both Durkheim and Marx. On 
the one hand, Simmel's theory implies the need for social 
structural reforms that entail a redistribution of power. This 
is similar to the policy implications found in Marx's theory. 
The differences between the two theories are that Simmel 
makes no explicit connection between the redistribution of 
power and ownership of the means of production, and he 
does not view this change as part of an inevitable historical 
process. To some extent, Marx's theory can be viewed as a 
specific historical argument that can be encom-passed 
within the framework of Simmel's general ahistorical 
argument. 


On the other hand, Simmel's theory implies that negative 
consequences of conflict, such as crime and punishment, 
can be reduced if the isolated individual is bonded to a 
group that will represent his values and interests while 
interacting with other groups according to mutually-agreed 
upon rules. That bears considerable resemblance to the 
implications of Durkheim's theory, which recommends the 
bonding of the individual to a network of professional and 
occupational groups in the development of “organic” 
solidarity. Simmel's theory suggests, however, that these 
groups do not presently exist or powerless 
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people, and that their development would challenge the 
values and interests of the more powerful groups who would 


therefore oppose them. Thus, in contrast to Durkheim's, 
Simmel's theory does not suggest that there is an inevitable 
historical process by which punishments will be reduced. 


Durkheim also argued that social solidarity is derived in part 
from the labeling and expulsion of “deviants.” Within the 
context of Simmel's theory, this process is described as the 
integration of a very large conflict group (the dominant 
group within society) on the basis of conflict with a very 
small, generally disorganized group (deviants). Durkheim 
argued that in the natural course of social development, the 
societal need to label and expel deviants would diminish 
and be replaced by an increasing acceptance of diversity. 
That optimistic projection is not matched by a similar 
argument in Simmel's theory. Simmel, in contrast, describes 
the need to generate internal enemies as a deeply rooted 
social psychological reality in every society. It is perhaps as 
deeply rooted as the need to generate external enemies 
through war and threats of war (James , 1910), both being 
manifestations of what Simmel called the “inborn needs for 
hating and fighting.” The formation of interest groups 
among less powerful portions of the population would 
directly contradict the social psychological need to define 
some groups in society as “deviants” who do not have the 
“right to make a case.” Whether it is possible to have a 
society without “deviants” is not at all clear. 
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